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Current Topics. 
The United States President. 


In view of the acceptance by Mr. ROOSEVELT of nomination 
for a third term as President of the United States—a step 
unprecedented in the history of the nation—it may be of 
interest to remind ourselves of the precise relationship of the 
presidential office to the Legislature and the Judiciary. With 
regard to legislation, it is required that every Bill, when 
passed by the House of Representatives and the Senate shall, 
before it becomes law, be presented to the President. If he 
approves, he signs it and thereupon it becomes law, but if 
perchance he disapproves, he may return it with his objections 
for further consideration. If, however, it is again approved 
by a two-thirds majority it becomes law notwithstanding the 
views of the President. With regard to the Judiciary, the 
Constitution has devolved upon the President the function 
of the nomination, and, with the advice and consent of the 
Senate, the appointment, of the judges of the Supreme Court. 
When the organisation of that great tribunal was settled the 
interesting question arose regarding the costume of the judges. 
Should they wear gowns and wigs like their English confréres ? 
HAMILTON was in favour of the English wig and gown. 


JEFFERSON was against any needless official apparel, but if 


the gown was to be adopted, he added, ‘‘ For Heaven’s sake 
discard the monstrous wig which makes the English judges 
look like rats peeping through bunches of oakum.’’ BuRR 
was also opposed to the ‘“‘ inverted woolsack termed a wig.”’ 
Eventually, the gown was adopted and the wig discarded. 
In its history the Supreme Court has had many notable judges, 
among these being JOHN MARSHALL, of whom the late LorD 
BRYCE said that he rendered such incomparable services in 
the office that the Americans have been wont to regard him 
as a special gift of favouring Providence. 


Emergency Powers (Defence) (No. 2) Bill. 

THE Emergency Powers (Defence) (No. 2) Bill was considered 
by the House of Commons in committee on Tuesda yand Wednes- 
day. The Home Secretary moved a number of amendments 
designed to give effect to the promise made on the second 
reading of the measure that words would be inserted to make 
clear the Government’s intention that there should be set up, 


if necessary, courts of a special character, but not courts of 


a military character. He recalled that there was no prohibition 
in the Courts (Emergency Powers) Defence Act, 1939, against 
the establishment of courts of any special character other 
than courts-martial, but said that it seemed to the Government 
right to bring the matter before the House before taking 
steps to frame the regulations. If words were to be inserted 
limiting the power given by the Bill to the establishment of 
courts other than courts-martial, it was clear that the Bill 
must be recast in a declaratory form. In moving an amend- 
ment to make plainer the precise nature of the contingency 
which the Government had in view as possibly indicating the 
necessity for the establishment of the special courts, Sir JOHN 
ANDERSON said that they did not wish to have absolutely 
unfettered discretion to introduce such courts at any time in 
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any circumstances, but sought to be able to exercise such 
powers only where by reason of recent or immediately 
apprehended enemy action the military situation was such as 
to require that criminal justice should be administered more 
speedily than would be practicable by the ordinary courts. 
In the course of further discussion he urged that the only 
proper possible control was that provided by an ever-vigilant 
House of Commons. The committee must make up its mind 
whether or not the powers should be granted. If they were 
granted they must be exercised by the executive. At a later 
stage the Home Secretary said that if he gave an undertaking 
to discuss regulations with members of the House, and if in 
those discussions certain understandings were reached, he 
would not regard it as honourable conduct subsequently to 
make regulations involving a departure from the under- 
standings without similar consultations. In reference to a 
proposal to insert a provision for affording persons appearing 
in the special courts legal representation by barristers or 
solicitors, the Attorney-General gave an assurance that the 
Home Secretary and himself would see whether it would be 
possible to insert certain words to meet the point when the 
Bill reached the House of Lords. Afterdebate an amendment 
was accepted providing that there shall be opportunity for 
review of the decisions of the special courts. The Bill was 
read a third time in the House of Commons on Wednesday. 


The Budget. 

READERS will be familiar with the general increases in 
direct and indirect taxation for which Sir Kingsley Wood’s 
Budget statement in the House of Commons on Tuesday makes 
provision, and it is unnecessary to indicate the nature of the 
proposed changes here. Mention should, however, be made 
of the proposed extension of the principle of collection of 
income tax by deduction at source, which is to apply, in the 
Chancellor of the Exchequer’s words, ‘*‘ to the whole range 
of salary and wage earners from the manual wage earner paid 
weekly to the company director.’”’ It was stated that the work 
of determining the amount of tax due would continue to be 
done by the income tax authorities, and that the employer’s 
duty would be confined to deducting by equal instalments the 
amount notified to him by the collector, and to paying to the 
collector the amount so deducted. The tax official will 
not disclose to the employer any information on the employee’s 
return, and, it was said, the employee would, therefore, be 
completely safeguarded and need have no apprehension that 
particulars relating either to himself or his family would be 
made known to his employer. Another point which may be 
noted in regard to income tax is the proposal to retain the 
present rate of tax in regard to the interest income of life 
insurance funds which are earmarked and set aside for policy 
holders. The consequential loss of revenue would, it was 
intimated, be made good by restricting the relief on life 
insurance premiums to what it was last year. In support of 
these proposals the Chancellor of the Exchequer urged that 
it was of the greatest importance that the incidence of income 
tax should, as far as possible, be adjusted to the greatest 
advantage to the savings of the community as reflected 


in the life insurance fund. 
LAW LIBRARY 
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The Purchase Tax. 


Sir KINGSLEY Woop also announced the withdrawal of the 
Purchase Tax Bill in its present form, and the proposed 
substitution therefor of a series of new provisions to be 
incorporated in the Finance Bill. These provisions are to 
take the form of a merchant sales tax which will normally 
be applied when goods pass from the wholesaler to the 
retailer. A principle of differentiation has been adopted, 
both as regards goods exempted and goods within the proposed 
tax, and as regards the rate of duty leviable on the latter. 
All food and drink are to be exempted and there will be no 
tax on services—fuel, gas, electricity or water—and on some 
goods already subject to high duties, nor on children’s clothing. 
Other exemptions include machinery and equipment required 
by farmers and horticulturists engaged in the production 
of food, and certain medicines and medical appliances. The 





tax itself will be levied at two rates, namely, at one-third of 


the wholesale value of ‘‘ goods which are either luxuries or 
goods which, in the hard circumstances of war can be dispensed 
with ”’ or the replacement of which can be postponed, and at 
one-sixth of the wholesale value in the case of other non- 
exempted goods. The classes of goods to be subject to the 
tax will be defined in a schedule. The Chancellor of the 
Exchequer observed that the tax could not come into opera- 
tion until the preliminary process of registration had been 
completed, but he saw no reason why that should occupy 
more than a month or two. It was not thought that the 
machinery which would be required would be unduly difficult 
or costly to administer, nor was it expected that any 
appreciable number of additional officials or staff would be 
required. 

Court Transcripts. 

SomE ten days ago, when a case was called on in the Court 
of Appeal, Scott, L.J., commented on the fact that a 
transcript of the whole of the proceedings in the court below 
had been supplied to their lordships by the solicitors engaged. 
According to the note in The Times, the learned lord justice 
said: ‘‘ Jt is a crime to waste paper in this way at the present 
time. It is a very serious thing.’’ His lordship added that 
the court had had occasion to refer to the same matter in 
connection with another case on the previous day. 


Fixing Dates for Trial. 

READERS’ attention should be drawn to a statement made 
by HuMPHREYsS, J., on a recent application being made for 
the further postponement of the trial of an action whieh had 
been ordered not to be heard before 29th July. The learned 
judge said that, in the existing position, it was desirable that 
litigants should know that it was now possible to direct that 
a case should be heard on a particular day instead of merely 
saying that it should not be in the list before a specified date. 
The foregoing statement was reported in The Times of 
20th July. 


The Treachery Act. 


THE Attorney-General was recently asked in the House of 
Commons whether, in view of the fact that his consent was 
a condition precedent to proceedings under the Treachery Act, 
he would take steps to ensure that he was notified of any 
criminal charge against any person which was founded upon 
allegations of fact which would, if substantiated, justify a 
conviction under that Act. He was further asked if he would 
give an assurance that it was his intention to invoke the 
Act whenever applicable. In reply the Attorney-General 
referred to an answer given some days earlier to the effect 
that existing arrangements ensured that any case where 
grave issues were involved was referred to the Director of 
Public Prosecutions. Any case in which the evidence justified 
the consideration of proceedings under the Treachery Act 
wouid, he said, be brought to his attention by the Director 
of Public Prosecutions. In reply to the latter part of the 
question the Attorney-General said that it was certainly 
the intention to take proceedings under the Treachery Act 
in cases in which evidence justified that course. 


Agricultural Holdings : Notice to Determine Tenancy. 


THE Minister of Agriculture was recently asked in the 
House of Commons whether he was aware that farmers were 
receiving notice to terminate the tenancy of their farms owing 
to a change of ownership; that such implied an alteration 
of the conditions of the tenancy, unsettled the farmer and 
interfered with food production; and whether he proposed 
to take steps to give farmers a guarantee against disturbances 
of the conditions on’which they held their farms. In reply, 


Mr. HUDSON referred to s. 26 of the Agricultural Holdings Act, 
1923, which provides that, on the making of any contract for 
sale of an agricultural holding or any part thereof held by a 
tenant from year to year, any then current and unexpired 





notice to determine the tenancy shall, if the contract for sale 
is made by the person by whom the notice to quit is given, be 
null and void, unless the tenant has, prior to such contract 
of sale, by writing agreed that such notice shall be valid. 
A notice to quit given by a purchaser can, it was recalled, 
only operate at the earliest at the expiration of at least 
twelve months from the end of the then current year of 
tenancy, and renders the purchaser liable to the compensation 
for disturbance of at least one year’s rent and a maximum 
of two years’ rent. Mr. Hupson thought that it was probably 
in these circumstances that the Ministry of Agriculture and 
Fisheries had received no information that farmers were 
receiving notices to quit as suggested in the first part of the 
question: but he undertook to give further consideration 
to the position if the questioner were aware of any cases 
and would furnish particulars. 


The National Trust. 

THE report for 1939-40 of the National Trust, which is to 
be presented at the annual general meeting of members to 
be held on the 29th of this month at the Royal Society of 
Arts, states that the foremost aim of the Trust in present 
circumstances must be to survive the war with its buildings in 
sound repair, with its farms productive and in good order, 
with the beauty of its woodlands and open spaces unspoiled, 
and with its financial stability maintained. It is recognised 
that the continuous endeavour to promote the acquisition 
of new properties must cease for the time being. Among 
matters of special interest to which the report makes reference 
is the national appeal to preserve some 4,000 acres along the 
west and southern coasts of Pembrokeshire. The estimated 
cost of the scheme was about £15,000. The appeal had not 
been completed at the outbreak of war, but a considerable 
sum of money had been collected and with this the Trust 
intends to carry out as much of the scheme as possible. 
It appears that the new rates of income tax and sur-tax are 
awakening fresh interest in the Trust’s scheme for the 
preservation of historic and beautiful and country houses, 
and the report urges that it is more certain than ever that 
unless such houses can be saved by the Trust a number of them 
must soon pass out of private ownership, losing the greater 
part of their beauty and interest through the dispersal of their 
contents and the spoiling of their surroundings. In this 
matter the Trust believes that it has found the one way now 
practicable of saving something of which the loss would be 
regretted by all students of our social history and by all lovers 
of English art. 


Rules and Orders: Courts Emergency Powers. 

THE attention of readers should be briefly drawn to the 
Courts (Emergency: Powers) (No. 2) Rules, 1940, which have 
been made by the Lord Chancellor under powers conferred by 
s. 2 of the Courts (Emergency Powers) Act, 1939. The new 
rules, which amend rr. 14 and 15 of the Courts (Emergency 
Powers) (Consolidation) Rules, 1940, are set out on p. 455 
of the present issue and need not be further considered here. 


Recent Decisions. 

In Watson v. Suttor District Water Co. (The Times, 16th July) 
the Court of Appeal (MACKINNON, LUXMOORE and DU PARCQ, 
L.JJ.) upheld a decision of Lewis, J., who had awarded a 
householder damages in respect of injury to premises by water, 
on the ground that statutory water undertakers had not 
properly complied with her instructions to cut off the supply 
by turning off a tap outside the premises which anyone could 
operate. 

In Triefus and Others v. Winston and Others (The Times, 
18th July) Humpureys, J., held that as the result of 
correspondence and cablegrams passing between the parties 
a contract had been made for a joint adventure with a view to 
the purchase of a diamond and its sale for their mutual benefit, 
and awarded the plaintiffs damages for breach of contract, 
to be assessed by him or an Official Referee. His lordship 
also awarded £500 damages in respect of a libel contained in 
a letter from the defendant to his agents wrongfully accusing 
the plaintiffs of having made false representations. A stay 
of execution was granted on condition that the defendant 
brought the sum named into court in respect of the libel and 
£5,000 on account of the damages to be assessed. 

In Re Diplock deceased: Wintle v. Diplock (mentioned in 
The Times of 19th July) FaRwe.t, J., held that a trust of 
residue to ‘‘ such charitable institution or institutions or other 
charitable or benevolent object or objects in England as my 
acting executor or executors may in his or their absolute 
discretion select ’’’ was a valid charitable trust. The words 
“or benevolent ’’ were not sufficient to create an overriding 
intention to benefit non-charitable objects in face of the 
testator’s clearly shown desire that his residue should be 
distributed among institutions, hospitals and the like. 
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Alien Enemy Plaintiff : Action Dismissed. 


An alien enemy, unless he is here per licentiam et sub 
protectione, cannot bring an action or continue pending 
proceedings during war (Porter v. Freudenberg [1915] 1 K.B. 
857, 868, 870,873). If war intervenes after proceedings have 
been commenced by him, the action will either be stayed 
until the end of the war, or will be dismissed with liberty to 
the alien enemy to institute proceedings upon the conclusion 
of peace (see, at p. 880, per Lord Reading, C.J.). 

In Hichengruen v. Mond and Others [1940] 84 Sou. J. 426, 
the facts were unusual. E, who resides in Berlin, brought 
an action in December, 1938; the writ was issued by his 
English solicitors. The statement of claim, delivered in 
January, 1939, claimed relief in connection with transactions 
of 1915. It alleged that E and two defendants were share- 
holders in the defendant company. By the company’s 
memorandum of association, holders of shares in the original 
capital were entitled to take up shares in the increased 
capital, and were entitled to receive notice of the determination 
to increase the capital, and to have twenty-one days within 
which to subscribe for their proportion. In September, 1915, 
the company increased its capital. Part of the increased 
capital was allotted to three defendants but none to the 
plaintiff; he was then an enemy alien. E alleged that 
no notice of the intention to increase the capital was given 
to him and that he had no opportunity of subscribing. Not 
until December, 1938, did he begin his action ; he asked for 
a declaration that the two defendants were trustees of that 
proportion of the increased shares that he would have been 
entitled to receive. Against the third defendant he asked for 
a declaration that the increased issue was wholly void. 

Simonds, J., declined to strike out the statement of 
claim. The plaintiff, he thought, should have the oppor- 
tunity of arguing what was the effect of the outbreak of 
war upon his rights as a shareholder; of these proceedings 
he had no knowledge. The defendants appealed. Neither 
at the hearing nor on the appeal was the plaintiff represented. 

It was argued that the address of the plaintiff’s solicitor 
was an address for service (Ord. IV, r. 1, and Ord. XII, r. 8). 
A solicitor on the record continues as such until another is 
appointed. A British subject should not be embarrassed 
because an enemy alien fails to appear. 

Sir Wilfrid Greene, M.R., said that the theory that the 
relationship of the parties raised ‘‘ an obligation of trustee- 
ship ’’ in respect of those shares had ‘ no title of support.” 
Even if the facts were as the plaintiff alleged, the circum- 
stances did not constitute the relationship of trustee and 
cestui que trust. And if the plaintiff had a claim ex contractu 
either against his fellow-shareholders who received the shares, 
or against the company, the claim would be barred by lapse 
of time. Against the present appellant, Dr. Mond, the 
statement of claim disclosed no cause of action. Moreover, 
having regard to the lapse of time, the action could not be 
treated as serious, but was frivolous and vexatious. If the 
plaintiff were not an enemy alien, Dr. Mond would have been 
entitled to an order striking out the statement of claim 
and dismissing the action. The notice of motion had been 
duly served on the plaintiff’s solicitors on the record; and 
so had the notice of appeal. The matter had been conducted 
with “ perfect regularity.”’ 

The plaintiff was an enemy alien, but before the war the 
writ had been issued, pleadings delivered and admissions of 
fact had been made. The name of the plaintiff’s solicitor 
still remained on the record until the name of another solicitor 
was entered in his place. ‘‘ Therefore, according to the rules,”’ 
said the Master of the Rolls, ‘‘ the service upon that firm of 
solicitors was perfectly good and effective’? (at p. 153). 
Ought the appellant, a British subject, to be denied of his 
right because the plaintiff was an alien enemy? Must the 
action, for that reason, be suspended for an indefinite time ? 
Should the service of the notice of motion be regarded as 
defective, or the discretion of the court be exercised in favour 
of the alien enemy ? There was no ground for according such 
a privilege to an enemy alien or imposing such a disadvantage 
upon a British subject. 

“The rules have been strictly complied with, and the 
circumstance that the plaintiff's solicitors on the record 
have not communicated with their client, and might well 
have difficulty in communicating with him, does not, upon 
the facts of this case, justify the court in withholding from 
the appellant the relief to which he is entitled, or in 
postponing a decision upon the application until such steps 
as may be possible to communicate with the plaintiff have 
been taken ”’ (at p. 154). 

It did not follow, continued the Master of the Rolls, that the 
court will always make the order prayed against an enemy 
alien, without further inquiries as to the possibility of 
communicating with him. The solicitor on the record might 





be able to take some step himself, or the court might give him 
such directions to communicate with his client ‘‘ as the 
necessity of the case would appear to dictate in the interests 
of justice.’’ In the present case no such steps should be 
taken, and that, for two reasons: the action was “ quite 
unsustainable ’’; and it was ‘‘ a hopelessly stale demand ”’ 
of twenty years ago. The statement of claim as against Dr. 
Mond was accordingly struck out and the action as against 
him was dismissed with costs. (The appeal was by him alone.) 

Order VII deals with ‘‘ change of solicitors.’ By r. 2, until 
notice of change of solicitor is duly filed, and copies of the 
notice are duly lodged and served, the solicitor on the record 
(subject to rr. 3 and 4), remains the solicitor of the party until 
“the final conclusion of the cause or matter.” By r. 3, 
a solicitor may, in the circumstances there specified, be 
removed from the record at the instance of another party. 
By r. 4, a solicitor who has ceased to act for a party may, 
in the manner there specified. withdraw ; until he does so, 
he is considered the solicitor of the party to the final conclusion 
of the cause or matter. As long as he remains on the record 
service on him is good service (see The Yearly Practice (1940), 
p. 56, and authorities there cited). 

See Lady de la Pole v. Dick (1885), 29 Ch. D. 351, where it 
was held that where an estate was being administered by the 
court in an action, service upon the solicitors of the notice of 
appeal from an order was good service, even though the 
solicitors stated that they had ceased to act for the defendant, 
who had gone abroad. They remained his solicitors on the 
record. The authorities are cited in the argument (at pp. 54, 55). 

On the other hand, since, upon the outbreak of war, an 
action pending by an alien enemy is prima facie suspended, 
it is respectfully submitted that whatever be the merits of the 
case it is premature to strike out a statement of claim. 








Evasion of the Hire-Purchase Act, 1938. 


In the April issue of The Hire Traders’ Record, which the 
editor of that journal has kindly sent to THE So.Licrrors’ 
JOURNAL, there appears an article under the title ‘‘ What 
Advantages,”’ dealing with a supplement to the latest edition 
of ‘* Hire-Purchase Trading,’’ by the late Cunliffe L. Bolling, 
who was at one time president of the Hire Traders’ Protection 
Association. The article puts forward certain well-merited 
criticisms of the suggestion of the author of the supplement 
that a complete evasion of the awkward provisions of the 
Hire-Purchase Act, 1938, may be achieved by substituting 
the conditional sale for the true hire-purchase transaction 
on the Helby v. Matthews model ({1895] A.C. 471). The 
writer points out, quite correctly, that if methods of evasion 
leading to abuses became general Parliament would not 
hesitate to pass amending legislation to deal with them 
severely. 

Whatever may be the advantages from the trader’s point 
of view which are claimed for the conditional sales agreement, 
it is difficult to understand how it can be said that the 
provisions of the Hire-Purchase Act, 1938, can be evaded 
by such a form of agreement. The definition ‘of ‘ hire- 
purchase agreement ”’ in s. 21 of the Act clearly covers both 
the Helby v. Matthews form of agreement and that of which 
the leading example is that in Lee v. Butler [1893] 2 Q.B. 318. 

The definition of ‘‘ hire-purchase agreement ”’ in the section 
is ‘‘ an agreement for the bailment of goods under which the 
bailee may buy the goods or under which the property in the * 
goods will or may pass to the bailee, and where by virtue 
of two or more agreements, none of which by itself constitutes 
a hire-purchase agreement, there is a bailment of goods and 
either the bailee may buy the goods, or the property therein 
will or may pass to the bailee, the agreements shall be treated 
for the purposes of this Act as a single agreement made at the 
time when the last of the agreements was made.”’ 

The form of agreement which the House of Lords held, in 
Helby v. Matthews, was not a binding contract for the sale 
of goods, but ‘“‘ an agreement for hiring only, with an option 
to the hirer to become the purchaser,’ was one in which 
‘** although there was an obligation to sell if the hirer should 
avail himself of the right of option to purchase, there was 
no obligation or agreement to purchase, as the hirer had a 
right under the contract to return the instrument.” In other 
words, it is a contract of bailment of goods under which the 
property in the goods may pass to the bailee. In order to 
avoid misunderstanding it should be added that the fact 
that the owner has agreed to sell if the bailee exercises his 
option to buy does not, as might appear from the somewhat 
doubtful report of the Court of Appeal decision in Felston 
Tile Co. v. Winget Ltd. (1936), 3 All E.R. 473, make the 
transaction a conditional sale of goods. This was clearly 
pointed out by Lord Herschell, L.C., in Helby v. Matthews, 
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where he said (at p. 477 of [1895] A.C. 471) that in the strict 
legal sense an agreement to sell connotes an agreement to 
buy, but ‘‘ when a person has, for valuable consideration, 
bound himself to sell to another on certain terms, if the other 
chooses to avail himself of the binding offer, he may, in 
popular language, be said to have agreed to sell, though an 
agreement to sell in this sense, which is in truth merely an 
offer which cannot be withdrawn, certainly does not connote 
an agreement to buy .. .’’ 

Contrasted with this is the agreement of the Lee v. Butler 
([1893] 2 Q.B. 318) type, in which both parties are bound 
respectively to sell and buy and the property is to pass on 
a condition being fulfilled, in that case the payment of the 
second instalment of the purchase price. Such an agreement 
is also within the definition of ‘‘ hire-purchase agreement ”’ 
in s. 21 of the Hire-Purchase Act, 1938, as it is a bailment of 
goods, and the property in the goods will pass to the purchaser. 

It may be pertinently asked what is the value of ss. 3 and 21 
of the Act dealing with the requirements of the Act relating 
to credit-sale agreements if every Lee v. Butler form of agree- 
ment comes within the much stricter requirements of the 
Act relating to hire-purchase agreements. The simple answer 
is that it is not every credit-sale agreement which falls into 
the category also of the Lee v. Buller agreement. Section 21 
of the Act defines a “ credit-sale agreement ” as ‘“‘ an agreement 
for the sale of goods under which the purchase price is payable 
by five or more instalments.’ Unlike the definition of ‘‘ hire- 
purchase agreement,” it does not deal with the date when the 
property in the goods passes, with the curious result that an 
agreement may be both a credit-sale agreement and a hire- 
purchase agreement within the meaning of the Act. This 
result has no practical importance, for it was obviously the 
intention of the Legislature, whenever the seller retains any 
property in the goods enabling him to obtain their return 
before full payment of the price, to protect the buyer by 
s. Ll,and, among other matters also, to give the buyer or hirer, 
whatever he is called, a statutory option to return the goods 
(s. 4) out of which he cannot contract (s. 5). It follows that 
in order that an agreement should come within the definition 
of credit-sale agreement so that the only requirements of the 
Act applying to it shall be those of s. 3, the property in the 
goods must pass immediately on delivery of the goods at the 
latest. Thus, any idea of a bailment under which the property 
will pass, so as to constitute it a hire-purchase agreement, 
will ke excluded by the passing of the property in the goods 
immediately upon delivery. 

This type of agreement is only suitable for the sale of 
certain classes of goods where depreciation is so rapid as to 
render the security of being able to obtain the return of the 
goods almost valueless. Under the circumstances it is, to 
say the very least, puzzling to find anyone recommending in 
print that any conditional sale agreement can be devised 
which will evade the provisions of the Hire-Purchase Act, 
1938, and yet give traders the security of the right to take 
back their goods in certain circumstances. No such agreement 
has as yet been devised, nor is there any likelihood that it will. 

As the editor of The Hire Traders’ Record rightly points 
out, the position of electricity companies which use sales 
agreements is entirely different from and more protected 
than that of ordinary traders. Electricity undertakers 
are given rights to remove electric lines, fittings, apparatus 
and appliances let by them or belonging to the undertakers 
(s. 16 of the Electric Lighting Act, 1909), and they may 
enter premises for that purpose (s. 24 of the Electrie Lighting 


Act, 1882). Such goods are also immune from distress, 
execution or proceedings in bankruptcy (s. 15, ibid). It may 


be, as suggested in 83 Son. J. 165, that the power of removal is 
qualified to some extent by the Hire-Purchase Act, 1938, 
having regard to the definition of “ installation ”’ in s. 19 (2), 
but that Act does not wholly abolish the special privileges 
of electricity companies, or indeed gas companies (ss. 18 
and 22 of the Gasworks Clauses Act, 1871). 

Reputable traders and their advisers rightly repudiate 
any attempted evasions or methods of drafting which are 
merely ways of getting round the Hire-Purchase Act. Such 
crude methods as adding a perpetual hiring at a nominal rent 
after the full hire-purchase price has been paid, in order 
to prevent the property in the goods ever from passing, or 
providing that the property in the goods should pass to 
some person other than the hirer, will defeat their own ends, 
as they are obvious screens or cloaks for the real transaction, 
which the court will seek and find. There may be cases, 
however, as Lindley, L.J., pointed out in Yorkshire Railway 
Wagon Co. v. Maclure (1882), 21 Ch. D. 309, where ‘‘ you 
may avoid doing that which is prohibited by the Act of 
Parliament and you may do something else equally advan- 
tageous to you which is not prohibited by the Act of Parlia- 
ment.”’ It has yet to be shown that this latter result can be 


achieved in the case of hire-purchase agreements. 





A Conveyancer’s Diary. 


Wills: ‘‘ Family”’ and “ Relations.”’ 
For about two centuries the courts have sought to put an 
artificial construction on a testamentary gift to the testator’s 
relations ’’ in order to save the gift from being held void 
for uncertainty. The word in its primary and natural sense 
would include all those who could show themselves allied to 
the testator by any tie of blood, however remote the common 
ancestor might be. It is sometimes said that everyone in 
England is descended from John of Gaunt, so that, without 
going back to Adam, the class of blood relations is unmanage- 
able. In Altt.-Gen. v. Duke of Northumberland, 7 Ch.D. 
745, some 700 persons claimed to be the testator’s kindred. 
To obviate difficulties of this kind, the courts long since 
decided to treat the class of persons covered by the word 
relations ’’ as including, and including only, those persons 
(other than a spouse) who would have been entitled to share 
in the estate had the testator died intestate. Such a gift 


é 


did not, however, have the same operation as a gift to next of 


kin or as one to those entitled upon an intestacy. For a gift 
to the next of kin is construed as a gift confined to those in 
the nearest degree of blood, while the class entitled to share 
upon intestacy (and so entitled under a gift to relations) 
may include members of remoter generations taking by 
representation. Conversely, a gift to those persons entitled 
on an intestacy is prima facie a gift to persons so qualified in 
the shares inter se in which they would take on intestacy ; 
whereas “ relations ’’ are all the persons who would be entitled 
on intestacy treated as a single class, and they take in equal 
shares per capita, if there are words of severance, and as joint 
tenants if there are no such words. All these distinctions are 
very fine, and a well-drawn will should studiously avoid using 
any of the expressions which give rise to them. 

But, fortunately or not, practitioners who are in no way 
responsible for the drawing of a will often have to help 
construe it, and it is essential that they should realise that 
there is a certainty of difficulty wherever such expressions are 
met. The matter was recently discussed in Re Bridgen [1938] 
Ch. 205, which was the first reported case concerned with it 
after the Administration of Estates Act, 1925, had altered the 
class which shares upon an intestacy. There the testatrix 
gave all her estate upon trust to be “ divided equally among 
my relations.’ The testatrix, a spinster, had outlived her 
parents and had had no brothers. She had, however, had four 
sisters, all of whom predeceased her. ‘The sisters had left, 
between them, several children, some of whom had also had 
children. One defendant represented those of the nephews 
and nieces who would benefit more by a stirpital distribution 
among those entitled on intestacy than by one per capita. 
Another defendant supported a distribution per capita. 
The third was the daughter of a living niece, who would 


on an intestacy have got nothing under the Administration of 


Estates Act. The case is chiefly interesting for the argument 
of counsel for this defendant, who unsuccessfully endeavoured 
to overthrow the convention regarding ‘ relations.’”’ He 
pointed out that the rule that the persons entitled on intestacy 
were to take was only one of convenience, adopted by the 
court to prevent “ relations ’’ importing a class so wide as to 
make the gift void for uncertainty. In the old days the 
Statutes of Distribution themselves recognised no limit to the 
persons who could take on intestacy, and confined themselves 
to choosing the nearest of that unlimited class (with a certain 
number of persons taking by representation) as the persons 
who were actually to take. But, as the law has stood since 


1925, no one can take at all unless he is within the class of 


grandparents and descendants of grandparents. Counsel 
therefore contended that the statute itself now recognises a 
new and limited class of relations. As such a class is reason- 
ably small and is ascertainable, there is now no necessity for the 
rule of convenience. This argument seems to have been 
unexpected, as counsel for the first two defendants are not 
reported as having endeavoured to meet it in advance, and 
they both spoke in reply. Indeed, they were apparently 
so much moved by it that, whereas they opposed one another 
in their first speeches, they united in their replies. Clauson, J., 
however, felt unable to accede to the new suggestion. He said 
that it might well be that the proposed construction would 
have been appropriate “ if it were necessary now to lay down a 
rule of convenience.’ ‘“ But,’ he added, *‘ in my view I am 
not free to do so. The old rule was that ‘ relations ’ should 
be construed as those who would have taken under the 
Statutes of Distribution had there been an intestacy. The 
Administration of Estates Act while it has the effect of 
substituting a new class in certain respects, ought not, In my 
view, to be taken as altering that rule beyond strict necessity. 

He therefore held that the estate was divisible in equal shares 
per capita among those who would have been entitled under 
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the Administration of Estates Act, if the testatrix had died 
intestate. The attempt to substitute a new class therefore 
failed. But it would still be open to submit it in the Court of 
Appeal, if such a case arises again, as it will. And there is 
surely much to commend the view. The rule has never been 
anything but one of convenience ; but the learned judge, in 
holding that it must only be changed to the extent required 
by ‘strict necessity,’ was treating it as one which had 
grown by long usage into a rule of law. That the rule is one 
of convenience is amply shown by the cases on ‘‘ poor 
relations ’’; such a gift, being one for the relief of poverty, 
is charitable, and so stands in no need of a restrictive construc- 
tion, and is not given one (Alt.-Gen. v. Price (1810), 17 Ves. 
371; Att.-Gen. v. Duke of Northumberland (1877), 7 Ch. D. 
715). Moreover, a point left open by the court in Re Bridgen 
shows that the rule applied in that case does not really fit the 
present law of intestate succession. Under the Statutes of 
Distribution the persons to take took absolutely, so that an 
absolute gift to ‘‘ relations ’’ could take effect as an absolute 
gift. But under the present Act, infants only take contin- 
gently on attaining their majority. Therefore, if the class of 
“ relations,”’ as interpreted in Re Bridgen, would include infants, 
the court is faced with a dilemma. Either it must say that 
the infants take absolutely : in which case persons who are 
contingent members of the class under the Act become 
absolute members of the class under a gift to ‘ relations ”’ ; 
or that the infants take under the gift contingently ; in which 
case a gift, absolute in terms, becomes contingent in fact. 
In Re Bridgen none of the persons entitled on intestacy were 
infants, so that the court left this point open. If it were 
established that the Act has created a new class of statutory 
relations the difficulty would not arise. 

Another expression which gives trouble is ‘‘ my family.’’ 
There were some old cases in which this expression was held 
void for uncertainty, e.g., Doe d. Hayter v. Joinville, 3 East 
172. But, by 1863, the date of the first edition of ‘‘ Hawkins 
on Wills,” it was possible for that most learned lawyer to say 
that: ‘‘ It appears to be established as a convenient rule of 
construction, in the absence of a contrary intention, that a 
bequest of personal estate to the ’ family’ of a person prima 
He does not cite Doe d. Joinville, 
and does not suggest that the gift may be void for uncertainty. 
It would still be difficult to question the prima facie rule. 
But as soon as one gets a case where the testator has no 
children, it becomes more or less impossible to say what 
* family ’’ does mean. The cases lay down no uniform rule, 
and the whofe matter is usually treated as at large, relying on 
Blackwell vy. Bull, 1 Keen 181, where the court dwelt on the 
flexibility of the word. Now that very flexibility has defeated 
itself, and in a recent unreported case (Re Kent), Farwell, J., 
held the gift void for uncertainty, as, indeed, it must be in the 
absence of children if there is not a comprehensive rule of 
convenience. 

There is in ordinary parlance no difference whatever, for a 
man who has no children, between ‘‘ my relations ’’ and ‘“‘ my 
family,’’ save that the latter, though not the former, probably 
includes his wife. It seems high time to evolve a new rule of 
convenience under which both expressions should mean the 
class which the Administration of Estates Act recognises 
as nearly enough related to be suitable to take estates 
on intestacy, interpreting ‘‘ relations’’ as excluding, and 
“family ’’ as including, a spouse. 








Landlord and Tenant Notebook. 


Moratorium in Evacuation Areas. 
WHEN in the course of the Civil War ‘‘ a certain German Prince, 
by name Prince Rupert, an alien born . . . had invaded the 
realm with a hostile army of men; and with the same force 
of men did enter upon the defendant’s possession, and him 
expelled, and held out of possession ... whereby he could not 
take the profits ’’—as the defence in Paradine v. Jane (1647), 
Aleyn 26, an action for rent, put it—it was decided that the 
events thus graphically described afforded no answer. For the 
right had been created by agreement, and the tenant might 
have provided against those events by his contract. 

Though anyone who has read ‘“‘ Marlborough, His Life and 
Times,’ by Winston Churchill will be aware that after the 
war in question the Legislature made provision for com- 
pensating some sufferers, notably those who had defended 
their property, out of ex-enemy property (see Chap. I of the 
work cited), there was no modification of the position as 
between landlord and tenant until the passing of the Landlord 
and Tenant (War Damage) Act, 1939 (discussed in the 
“Notebook ’’ in Vol. 83, passim). In so far as liability for 
rent is concerned, that statute will assist a tenant if and when 
circumstances arise entitling him to disclaim. But even if 
it had been in force at the time it would not have availed the 
defendant in Paradine v. Jane, a tenant farmer whose 








difficulties were substantially due to interference with agri- 
cultural operations by units of the ‘ hostile army of men.” 

The Defence (Evacuated Areas) Regulations, 1940 (S.R. & O., 
No. 1209), made under the Emergency Powers (Defence) Acts, 
1939 and 1940, have not, in theory, abrogated the principle 
applied in Paradine v. Jane; for their effect is but to make 
rent (and other debts) temporarily, if indefinitely, irrecoverable. 
An outline of the new regulations, which were issued on 
10th July, was given in last week’s ‘‘ Current Topics.’’ and 
I will deal in this article more fully with those which concern 
the rights of landlords and tenants. 

The Minister of Home Security is empowered to declare any 
part of a defence area to be an evacuation area for the purpose 
of the regulations. In making his decision, the Minister is 
to be guided by this consideration: To what extent (a) has 
the area already been, or (b) is it likely to be, evacuated ? 
Thus apprehended hostile operations justify an order, and, 
in fact, orders have already been made. 

Kither the date of the order or the date on which premises 
become unoccupied (and there is no reference to cause and 
effect here), whichever is later, will be the commencement of an 
‘“ evacuation period,’’ during which, prima facie, no rent is to 
be recoverable ; and a further order by the same department 
is to appoint the day on which that period terminates. There 
is no power to appoint as commencement date any date other 
than that of the order. 

A proviso excepting ‘‘ rent accrued due and payable before 
the commencement of the evacuation period ”’ is wide enough 
to enable a landlord to sue for forehand rent in respect of a 
period during which there has been or will be no occupation 
by the tenant. ilis v. Rowbotham [1900] 1 Q.B. 740 (C.A.), 
shows that the Apportionment Act, 1870, would not operate 
in such a case. Whether this is intentional is doubtful, as 
the next proviso, dealing with recovery of rates, makes the 
rule inapplicable only to liability in respect of a completed 
rating period. At all events, if any tenant occupying premises 
in a defence area learns that the part comprising them has 
been declared to be an evacuation area, and this occurs shortly 
before a day on which he is liable to pay rent in advance, he 
should consider the advisability of leaving them before that day. 

Now, about ‘“‘ unoccupied ”’: there is an important pro- 
vision designed to exclude the applicability of some well-known 
principle of rating law. The presence of furniture or goods is 
not in itself to constitute occupation ; nor isthe intention of the 
tenant to return when circumstances permit to have that effect. 

On the analogy, no doubt, of s. 1 (1) (0) of the Courts 
(Emergency Powers) Act, 1939, it is provided that the 
moratorium does not apply to rent due under a lease entered 
into after the date of the Regulations—not, it may be noted, 
after the date of any particular order or any particular area. 

In three cases a court may, “ as it thinks just,’ remove or 
modify the restrictions imposed on a landlord. These are 
(a) if the tenant has, since the commencement of the period, 
resided in the area. Thus while, as observed, a tenant need 
not, if he is to take advantage of the moratorium, show that 
he left his premises for any particular reason, he may be 
deprived of the benefits conferred if he moves to others in the 
same district; (b) if he, or someone else with his consent, 
is shown to have derived a substantial benefit from the 
premises since the evacuation period began or before then if 
the rent relates to a period which had already commenced to 
run; (c) when the lease covers property outside the area. 
The second part of (6) may be said to provide for something 
like apportionment in point of time, while (¢) would allow~of 
apportionment in respect of estate. 

Special provisions govern cases in which tenants have taken 
premises since 83rd September, 1939 (and were thus not 
protected by the Courts (Emergency Powers) Act, 1939), and 
who find themselves affected, ‘‘ directly or indirectly,” either 
by defence evacuation orders, or by evacuation in deference 
to departmental advice, or by orders made under Defence 
Regulation 164 or 21 (removal of animals). Protection is 
now extended to them, and distress and re-entry may be 
restrained by injunction. This provision is not limited to 
tenants of properties actually in an evacuation area, and would 
cover, say, a dairyman who, since 3rd September last, had 
taken a shop just outside such an area with ‘“ rounds 
running largely inside it. 

One point worth mentioning is this: it is at least arguable 
whether some or all of these new regulations are intra vires. 
Strictly speaking, this is not a landlord-and-tenant matter ; 
but those I have discussed do seem to go beyond anything 
mentioned, in however wide terms, in the Emergency Powers 
(Defence) Act, 1939, s. 1 (and the 1940 Act goes nowhere near 
them). Indeed, it might be contended that the Legislature 
dealt with the relief of hardship by a separate measure, 
namely the Courts (Emergency Powers) Act, 1939, which 
again makes no provision for Orders of this kind (apart from 
the fact that the Regulations do not invoke it). 
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Our County Court Letter. 


The Remuneration of Estate Agents. 


IN Morris v. Home & Colonial Stores, Ltd., recently heard at 
Torquay County Court, the claim was for £5 7s. 3d., being 
commission on the letting of a flat. The plaintiff's case was 
that he had explained to the defendants’ manager that if he 
(the plaintiff) obtained a tenant he would expect commission. 
This was repeated on the flat being inspected by a client of 
the plaintiff, and there was no repudiation by the manager. 
The defence was that the plaintiff had been notified, at the 
outset, that he could not be made an agent of the defendants 
without the consent of their head office. The plaintiff was 
wrong in assuming that the defendants’ branch manager had 
any authority to let the flat, as he was merely entitled to 
allow prospective tenants to view it. The evidence of the 
tenant of the flat was not available, as she was away from 
Torquay. His Honour Judge Thesiger gave judgment for the 
plaintiff, with costs. 


The Remuneration of Doctors. 


IN a recent case at Leominster County Court (Thompson v. 
Bache ; Housden v. The Same) the plaintiffs claimed £5 5s. 
and £26 5s. respectively for professional services. The case 
for the first plaintiff was that he had been called in to attend 
the defendant’s wife (who had been evacuated from Liverpool) 
in October, 1939. An operation was performed by the second 
plaintiff at the Leominster Cottage Hospital, and the patient 
had fully recovered. The defendant had paid the hospital 
fees for a private ward, but he subsequently denied liability 
for the plaintiffs’ fees, in reliance upon a separation deed of 
1936. The defendant’s case was that he had not authorised 
the plaintiffs to attend his wife, and their charges were more 
than he could afford. The plaintiffs’ case was that, in spite 
of the separation, the defendant had been very concerned 
about the illness, and had visited his wife in hospital. They 
would have accepted reduced fees, but, in view of the denial 
of liability, proceedings were taken. By consent, His Honour 
Judge Roope Reeve, K.C., gave judgment for the first plaintiff 
for £2 2s. and for the second plaintiff for £10 10s. 





Decisions under the Workmen’s Compensation Acts. 


Incapacity during Treatment for Arthritis. 


In Pratt v. Cannock Chase Colliery Co., Ltd., at Lichfield 
County Court, the applicant was aged fifty-six, and had 
been buried by a fall of roof on the 13th June, 1939. On being 
extricated, the applicant was found to have a broken leg. 
Compensation was paid at the rate of £1 9s. 8d. on a pre- 
accident wage of £2 19s. On the 6th October the respondents 
served notice to terminate compensation, on the ground that 
incapacity had ceased. This was denied by the applicant, 
whose case was that he had arthritis in both knees, and 
required further treatment. In the absence of an offer of light 
work, compensation was due from the 16th October, the date 
of termination. The respondents’ case was that the applicant 
could obtain his treatment between shifts, and it would be 
unjust to require the payment of compensation to a man who 
could do work, or was only prevented from working by having 
treatment. His Honour Judge Finnemore observed that it 
was not a question of whether the applicant could do light or 
heavy work. A man who had to be absent for treatment, 
on two days a week, had practically no prospect of obtaining 
employment. The applicant was still subject to arthritis, 
but this was yielding to treatment, and a compensation was 
payable until the recovery was complete. An award was 
therefore made on the basis of total incapacity as from the 
16th October, 1939, with costs. 


Mental Derangement after Accident. 


In Bailey v. Tarr, at Wellington County Court, the applicant’s 
case was that he had been hit on the eyebrow, by a piece 
of coal, on the 14th February, 1939. Compensation was 
paid at the rate of £1 7s. 9d. a week (on pre-accident earnings 
of £2 15s. 6d.), but this was reduced to 6s. 3d. on the 30th 
April, 1939. The reason was that the applicant was fit to 
return to work, but the applicant’s medical evidence was that 
he required constant care and supervision, as he was mentally 
deranged as a result of the accident. The respondent’s medical 
evidence was that the symptoms were exaggerated by the 
applicant, who was malingering. This contention was 
rejected by His Honour Judge Samuel, K.C., who made an 
award of £1 7s. 8d. from the 30th April, 1939, credit to be 
given for the amounts of 6s. 3d. already paid as compensation 
for partial incapacity. 





To-day and Yesterday. 


Legal Calendar. 


22 July.—On the 22nd July, 1731, Sir Joseph Jekyll, 
Master of the Rolls, committed a clergyman to the Fleet 
Prison for marrying a seventeen-year-old Eton schoolboy, 
entitled to £1,500 a year, to a servant maid. He also 
committed the person who gave the girl in marriage and the 
youth’s pretended guardian who had given a bond of indemnity 
to the parson. 

23 July.—Late one evening in June, 1831, the quiet little 
town of Hadleigh was startled by a murder. An eccentric 
called William Offord shot a gun from a window at Thomas 
Chisnall, a corn dealer, and killed him on che spot. When the 
constable broke into his bedroom he was found to have cut 
his throat with a razor. By the 23rd July he had recovered 
sufficiently to stand his trial before Lord Lyndhurst at 
Bury St. Edmunds. It then appeared that he was suffering 
from what we should now.call ‘‘ persecution mania.’’ For two 
years he had kept a record of a supposed conspiracy against 
himself and one of the papers found on him, headed: ‘‘ High 
Conspirators against the Life of William Offord ’’ contained 
the names: ‘ T. Chisnall and family.’’ He was acquitted 
on the ground of insanity. 


24 July.—On the 24th July, 1875, an odd case came before 
Sir Robert Phillimore in the Court of Arches. The vicar of 
Owston Ferry would not sanction a tombstone inscribed : 
‘Tn loving memory of Annie Augusta Keet the younger 
daughter of The Rev. H. Keet, Wesleyan minister,’ on the 
ground that a dissenting minister was not entitled to be 
designated ‘‘ Reverend.’’ The Dean of Arches also took that 
view, though the Privy Council subsequently held that, as on 
the face of the inscription it was clear that Mr. Keet was 
not holding himself out as being in holy orders, the stone was 
unobjectionable. To show that every tombstone did not 
represent the Church’s voice, counsel in the Court of Arches 
cited an epitaph of 1750 :— 

‘* Beneath this silent stone is laid 
A noisy antiquated maid, 
Who from her cradle talked ’till death 
And ne’er before was out of breath.” 

25 July.—Philip Stoffel chose a very direct way of getting 
money out of his old great aunt who lived in a comfortable 
small way in rural Clapham. After some drinks at the 
‘Princess of Wales”’’ in the London Road he and some 
companions went to her house one evening, gained admittance 
by pretending to deliver a parcel, overpowered her feeble 
resistance and plundered the place of all the valuables they 
could find. Unfortunately for them the old lady died. On 
the evidence of one of their accomplices Stoffel and one of his 
friends were convicted of murder at the Croydon Assizes on 
the 25th July, 1823, and were hanged. 

26 July.—On the 26th July, 1874, Mr. Abraham Brewster, 
formerly Lord Chancellor of Ireland, died at his home in 
Merrion Square, Dublin. 

27 July.—On the 27th July, 1684, Mr. Justice Wyndham 
died at Norwich while on circuit in his eighty-second year. 
He had been a judge for twenty years. He first became a 
Justice of the Common Pleas under the Commonwealth, but 
on the Restoration he resumed his practice at the Bar. In 
1670 he was once more promoted to the Bench. 

28 July.—On the 28th July, 1896, Dr. Jameson and five of 
his officers were found guilty of offences under the Foreign 
Enlistment Act in connection with their part in the famous 
Jameson Raid into the territory of the South African Republic. 
Lord Russell of Killowen foreseeing that the feelings of the 
jury might lead them to find the prisoners ‘“‘ Not guilty,”’ 
put several specific questions, the affirmative answers to which 
amounted to a conviction in law. The jurymen were rather 
disconcerted at this result. Jameson was sentenced to fifteen 
months’ imprisonment and the others to shorter terms. 


THE WEEK’S PERSONALITY. 

In the seventy-eight years of his life, Abraham Brewster 
did not exercise judicial functions very long. He became a 
Lord Justice of Appeal in Ireland in July, 1866, and Lord 
Chancellor of Ireland in March, 1867. He retired from that 
office in December, 1868, finally abandoning public life. 
Only three or four of his judgments found a place in the law 
reports, so his merits as a judge cannot be properly measured. 
At the Bar he had had a great reputation, had been Solicitor- 
General and Attorney-General and had figured in innumerable 
causes célébres and reported cases. Perhaps by the time he 
became a Lord Justice at the age of seventy he was a little 
tired. When he retired the Attorney-General, on behalf of 
the Bar, thanked him for his kindness and courtesy, expressing 
respect for his unwearied attention and great learning. This 
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was probably not empty flattery, for the Irish barristers were 
an independent and outspoken group who did not hesitate to 
let their opinion of the judges be known, whether it was 
favourable or unfavourable. In reply the Chancellor declared 
that from the day of his call he had never received anything 
but uniform kindness from members of the Bar. 


OLD STYLE ENCOUNTER. 

A recent exchange of asperities at the South Western 
Police Court had a flavour of the rather more strenuous legal 
proceedings of our ancestors. Mr. Mullins had asked whether 
it was necessary to cross-examine on certain details and 
counsel had replied that it was his duty to sit back and listen 
to the evidence. Just before the curtain fell on the scene 
the advocate was refusing to sit down and the magistrate was 
threatening to have him thrown out if he did not. Mr. Mullins 
then left the court suspending the hearing. The scene 
recalls a great encounter in the Common Pleas during the 
hearing of T'hurtell v. Beams. The dialogue is pure Dickens. 
Serjeant Taddy, for the defendant, had asked a question 
suggesting that the plaintiff had ‘‘ disappeared’’ from a 
certain neighbourhood. Park, J., said that it was improper. 
Taddy: ‘“ That is an imputation to which I will not submit. 
I am incapable of putting an improper question to a witness.”’ 
Park, J.: ‘‘ What imputation, sir ? I desire that you will not 
charge me with casting imputations. I say that the question 
was not properly put, for the expression ‘ disappear’ means 
‘to leave clandestinely.’’’ Taddy: ‘I say that it means 
no such thing.’’ Park, J.: ‘‘I hope that I have some 
understanding left and as far as that goes the word certainly 
bore that interpretation and therefore was improper.” 
Taddy: ‘I never will submit to a rebuke of this kind.’’ 
Park, J.: ‘‘ That is a very improper manner, sir, for counsel 
to address the court in.’ Taddy: ‘‘ And that is a very 
improper manner for a judge to address a counsel in.’’ Park, J. 
(rising): ‘‘ I protest, sir, you will compel me to do what is 
disagreeable to me.’’ Taddy: ‘‘ Do what you like, my 
lord.’’ Park, J. (resuming his seat): ‘‘ Well, I hope I shall 
manifest the indulgence of a Christian judge.’’ Taddy: 
‘* You may exercise your indulgence or your power in any way 
your lordship’s discretion may suggest.”’ 


TRUMPETER’S CHOICE. 

The Lancashire Assize trumpeters have long shown a strong 
sense of the appropriate. Just after Italy declared war they 
greeted the judges with a rendering of ‘‘ Oh, oh, Antonio ”’ 
at Liverpool. Not long ago -at Manchester, they played 
‘* Truth is so Beautiful ’’ from ‘‘ The Arcadians.’’ Grantham, J., 
who was as much country squire as judge, they used to greet 
with “A Fine Old English Gentleman.’’ On the day his 
death was announced they played ‘‘ Go Bury Thy Sorrow.”’ 





Books Received. 


Table showing Income Tax at 8s. 6d. in the £, on 1d. to £100,000. 
London: Edwards & Smith (Ldn.), Ltd. Price 10d., post 
free. 
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if you or your dependents are injured, or if your house or 
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By RoBert S. W. POLLARD, Solicitor. 1940. pp. 16. 
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Notes of Cases. 
JUDICIAL COMMITTEE OF THE PRIVY COUNCIL. 


Commissioner of income Tax, Bengal v. Mahaliram Ramjidas 
(a firm). 


Lord Thankerton, Lord Russell of Killowen, Lord Normand, Sir George 
Rankin and Lord Justice Goddard. 25th April, 1940. 


Revenue (India)—Income tax—Escape of assessee’s income from taxation— 
Discovery by revenue authorities—Statutory provision of machinery for 
taxing escaped income—Whether fact of escape first to be established by 
quasi-judicial taxing—Indian Income Tax Act (XI of 1922), ss. 22, 34. 


Appeal ‘from a decision of the High Court, Fort William, Bengal, on 
a reference under s. 66 of the Indian Income Tax Act, 1922. 

The respondents were a partnership carrying on business in Calcutta. 
The income tax officer, acting under s. 22 (2) of the Act, served a notice 
on the firm directing them to furnish a return of their income. The firm 
made a return sh»wing a loss, which the Commissioner accepted, the 
firm’s income being assessed at nil for the year 1932-33. At the 
beginning of January, 1934, the respondent received information that 
the firm’s books had been manipulated, the informant supplying specific 
instances in support of his statements. The respondent, after making 
informal inquiries which satisfied him that the firm had deliberately 
misled the income tax officer and that a prima facie case that some 
chargeable income had escaped assessment had been made out, made 
an order on the 5th February, 1934, directing notice to issue under 
s. 22 (2) read with s. 34. The notice required the firm to deliver a return 
of their income from all sources for the year ending the 31st March, 1933. 
The firm thereupon filed a new return showing the same loss as before. 
After further proceedings it was agreed that a reference should be made 
under s. 66 of the question whether, as the firm contended, the fact that 
income had escaped assessment must be determined by an independent 
inquiry before the income tax officer could assume jurisdiction to 
re-open the assessment under s. 34. The High Court held that the 
officer was not entitled to exercise his powers under s. 34 unless he had 
first held a quasi-judicial inquiry to which the assessee had been 
convened. By s. 34 of the Act “ If for any reason income . . . chargeable 
to income tax has escaped assessment in any year. . . the income tax 
officer may . . . serve on the person liable to pay tax on such income... 
a notice containing all . . . the requirements which may be included 
in a notice under s. 22 (2), and may proceed to . . . re-assess such 
income ...’’ The Crown now appealed. (Cur. adv. vult.) 

Lorp Normand, giving the judgment of the Board, said that s. 34 
imposed no charge, but dealt merely with the machinery of assessment, 
and the consideration was decisive that no powers were given to the 
income tax officer to convene the assessee or to issue notices calling on 
him to produce documents, though such powers were essential if a quasi- 
judicial inquiry was to precede any decision that income had escaped 
assessment. In R. v. Kensington Income Tax Commissioners [1913] 
3 K.B. 870, what was now s. 125 of the Income Tax Act, 1918, was 
considered by a Divisional Court. Construing the words “if the 
surveyor discovers that any properties or profits chargeable to tax have 
been omitted from the first assessment,’’ Lush, J., rejected the contention 
that the surveyor must first obtain legal evidence that the return was 
defective. The rule, in interpreting provisions of machinery, was that 
the construction should be preferred which made the machinery 
workable. The Court of Appeal had not differed from Lush, J.’s view, 
as shswn by Pickford, L.J.’s judgment [1914] 3 K.B. 429, at p. 445. 
Lush, J.’s reasoning was general, and wa; not affected by any peculiarities 
of the English Income Tax Act. In accordance with that reasoning, it 
could not, in their lordships’ opinion, be a condition precedent to the 
operation of s. 34 that the officer should hold a quasi-judicial inquiry, 
because the powers necessary for such an inquiry were not conferred 
on him. The appeal should be allowed. 

CounsEL: Tucker, K.C., and Wallach ; J. M. Parikh. 

Soxicrrors : The Solicitor, India Office ; Stanley Johnson & Allen. 

[Reported by R. C. CALBURN, Esq., Barrister-at-Law.] 


Gwyn A. True v. Amalgamated Collieries of W. A., Ltd. 


Viscount Caldecote, L.C., Viscount Sankey, Lord Thankerton, Lord 
Russell of Killowen and Lord Roche. 5th April, 1940. 


Limitation (Australia)—Industrial award—Limitation period in respect 
of claims under—Not applicable if amount claimed under workman’s 
contract conforming to award—Industrial Arbitration Act, 1912-35 
(of Western Australia), s. 176. 


Appeal from a decision of the High Court of Australia. 


The appellant was verbally engaged by the respondent company to 
work for them as a miner at tonnage rates upon the terms and conditions 
of an award under the Industrial Arbitration Act, 1912-35 (of Western 
Australia), which establishes a court of arbitration with jurisdiction 
to determine all industrial matters, including power to make awards, 
each of which while in force operates “‘ as a common rule of any industry 
to which it applies.’’ At the relevant dates there was in force, as 
regards the parties to this appeal, an award made by the Industrial 
Board as amended by the Court of Arbitration. The appellant’s 
contract of service therefore contained all the relevant provisions of 
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that award. The appellant worked for the respondent for one year, 
for which he was paid wages which he alleges to be insufficient under 
the terms of his contract of service by £8 Is. 9d. He claimed that 
sum in the Local Court at Collie. The respondent raised two defences, 
one of which went to the whole claim, the other maintaining that as 
to £4 12s. 11d., the claim was time-barred under s. 176 (2) of the Act. 
The Local Court acceded to the first defence. On appeal the Full 
Court of the Supreme Court of Western Australia entered judgment for 
the appellant for the full amount of £8 Is. 9d. On appeal, the High 
Court of Australia varied the order of the Supreme Court by substituting 
the sum of £3 8s. 10d. for the sum of £8 Is. 9d. All the judges in the 
High Court were in agreement in rejecting the first ground of defence ; 
but the Chief Justice and Starke and Dixon, JJ., were of opinion that 
as to £4 12s. 11d. the action was time-barred under the section, while 
Evatt and McTiernan, JJ., were of opinion that the section did not 
apply. The action was a test action. The only question for decision 
was whether the appellant’s claim was, as to £4 12s. 11d., time-barred. 
By s. 176 (1) ““ . . . no person shall be . . . discharged from . . . the 
obligation of any industrial award ... by reason of any contract 
made... by him . and every contract, in so far as it purports 
to annul or vary such award .. . shall, to that extent, be null and 
void .. (2) Every worker . may recover as wages the amount 
to which he is hereby declared entitled in any court of competent 
jurisdiction, but every action for the recovery of any such amount 
must be commenced within twelve months from the time when the 
cause of action arose.’ (Cur. adv. vult.) 

Lorp RussELL or KILLOWEN, giving the judgment of the Board, 
said that the majority in the High Court thought that in every case 
in which a worker was seeking to recover wages of an amount which 
was fixed by an award, he was (whether entitled to it by the provisions 
of his contract or not) seeking to recover an amount to which s. 176 
declared him to be entitled, and that accordingly the twelve months’ 
limitation applied ; but Evatt and McTiernan, JJ., like the Supreme 
Court, were of opinion that, as the appellant was entitled to his wages 
under his contract, he had no need to assert the right given by the 
section, and was therefore not bound by the limitation therein contained. 
Their lordships agreed with the views of Evatt and McTiernan, JJ., 
and the Supreme Court. The section was, in their opinion, one dealing 
with a particular subject-matter, namely, contracting out, i.e., with 
contracts of service which were inconsistent with industrial agreements 
or awards. Section 176 (2) presupposed the existence of a contract of 
employment which, as to its wages provision, was inconsistent with an 
industrial agreement or award, and dealt with such a case by giving 
the workman a statutory right to recover “as wages’’ the amount 
fixed by the industrial agreement or award. It was that statutory right 
alone which was subject to the time-bar of twelve months. If he 
claimed against the terms of his contract he was given the shortened 
time limit, but the time within which he might sue to enforce the term’ 
of his contract was not affected. The effect of the rival view would 
be to reduce the normal period of limitation from six years to twelve 
months in the case of every worker to whom an industrial agreement 
or award applies. The appeal should be allowed. 

CounsEL: D. Ll. Jenkins, K.C., and Stamp ; Pritt, K.C.,and V. Wolff 
(for Cahn, on war service). 

Soxicrrors : Blyth, Dutton, Hartley & Blyth; M. L. Moss & Son. 

[Reported by R. C. CALBURN, Esq., Barrister-at-Law.] 


HOUSE OF LORDS. 
Fife Coal Co., Ltd. v. Young. 


Viscount Caldecote, L.C., Lord Atkin, Lord Thankerton, Lord Russell 
of Killowen and Lord Romer. 14th March, 1940. 


Workmen’s compensation—Incapacity through ** Dropped foot’’—Result 
of work in crouching position—* Injury by accident’’—Workman’s right 
to compensation—W orkmen’s Compensation Act, 1925 (15 d& 16 Geo. 5, 
c. 84), 8s. 1. 

Appeal from a decision of the First Division of the Court of Session 
in Scotland. 

The respondent was employed by the appellant company in their 
underground workings, and for a month before the 27th April, 1938, 
he worked as a packer, which involved his working in a crouching 
position. That, it was proved, caused him to suffer from a paralysis 
of the leg muscles known as dropped foot. The Sheriff-Substitute of 
Fife and Kinross in arbitration proceedings under the Workmen’s 
Compensation Act, 1925, held that the workman’s incapacity, which 
supervened on the 27th April, was not the result of personal injury 
by accident, and he refused the application for compensation. The 
Court of Session reversed that decision, and the employers now appealed. 
(Cur adv. vult.) 

Viscount CaLpecore, L.C., said that it was possible to trace through 
the decisions since the Workmen’s Compensation Act, 1897, a gradual 
but steady extension of the meaning of the phrase * injury by accident.’’ 
The early cases seemed to have been decided on the footing that 
* accident ’’ was to be interpreted as understood in insurance policies— 
namely, as describing some event of a fortuitous and unexpected 
character. The first case which came to their Lordships’ House was 


one where the workman had ruptured himself by an act of over-exertion 
(Fenton v. J. Thorley & Co., Ltd. [1903] A.C. 443). Lord Macnaghten 





concluded that the expression “‘ accident ’’ was used in the Act “‘ in its 
popular and ordinary sense as denoting an unlooked for mishap or an 
untoward event which was not expected or designed.’’ He disapproved 
the use of the word “ fortuitous’’ as a test. The anthrax case 
Brintons, Ltd. v. Turvey [1905] A.C. 230—was much more difficult. 
Lord Robertson, with undeniable force, protested against the extension 
of the definitions given in Fenton v. J. Thorley & Co., Ltd., supra, in 
such a way as to cover disease. The two cases of ** beat hand’’ and 
“beat knee’’ which came before the Court of Appeal very shortly 
after Brintons, Ltd. v. Turvey, supra, followed a different line ; each was 
decided in favour of the employer (Marshall v. Hast Holywell Coal Co. 
and Gorley v. Backworth Collieries (1905) 93 L.T. 360). In both those 
cases, as well as in Walker v. Hockney Brothers (1909), 2 B.W.C.C. 20, 
the facts were such as to make it impossible to identify any event which 
could, however loosely, be called an accident. In those cases the 
workmen failed, not because a disease was outside the purview of the 
Workmen’s Compensation Act altogether, but because the burden of 
proof that there had been an accident was not discharged. In Innes v. 
Kynoch [1919] A.C. 765, Lord Buckmaster thought that a finding that 
the infection was due to the impregnation of germs acquired in the course 
of and arising out of the claimant’s employment was not as a matter 
of commonsense too remote, and brought the case within the decision 
in Brintons, Ltd. v. Turvey, supra. In Williams v. Guest Keen and 
Nettlefolds [1926] 1 K.B. 497, at p. 507, and Cole v. London & North 
Eastern Railway Co. (1928), 21 B.W.C.C. 87, at p. 95, Atkin, L.J., had 
felt himself bound by a decision rejecting the claim of a workman who 
had gradually accumulated lead in his system (Steel v. Cammell Laird 
and Co.[1905] 2 K.B.232) to arrive at a similar decision in the case of 
silicosis, which was not then a scheduled industrial disease. Ormond v. 
G. D. Holmes & Co. (1937), 30 B.W.C.C, 254; 81 Sox. J. 478, merely 
illustrated the necessity of establishing facts which justified a finding 
that the injury was due to some specific, unlooked-for mishap. Where 
those facts were not proved the workman could not succeed, and it 
made no difference whether the incapacity was due to such an injury 
as a rupture or sprain or to a disease. For instance, Partridge v. James 
[1933] A.C. 501, was a case where the workman’s widow succeeded, 
in spite of the fact that the workman was suffering from a severe arterial 
disease. Two other authorities marked the latest stage in the process. 
Lord Tomlin, in the first of them, Walker v. Bairds & Dallmellington, 
Lid. [1935] S.C. (H.L.) 28, at p. 30, thought that the process had reached 
its extreme limit. The other was Walkinshaw vy. Lochgelly Iron & Coal 
Co. [1935] S.C. (H.L.) 36. The present case was indistinguishable from 
that, and the appeal must be dismissed. 

The other noble lords concurred. 

CounseL: Erskine Hill, K.C., A. G. Walker (both of the Scottish Bar) 
and A. M. Wallace; A. P. Duffes, K.C., James Walker (both of the 
Scottish Bar) and Gordon Alchin. 

Soxicrrors: Beveridge & Co., for Wallace, Begg & Co., W.S., Edin- 
burgh, and J. A. McAra, Glasgow ; Kenneth Brown, Baker, Baker, for 
J. & A. Hastie, Edinburgh ; Macbeth, Currie & Co., Dunfermline. 

[Reported by R. C. CALBURN, Esq., Barrister-at-Law.] 


McLeod v. Buchanan. 
Viscount Caldecote, L.C., Lord Thankerton, Lord Russell of Killowen, 
Lord Wright and Lord Romer. 14th March, 1940. 

Insurance (motor)—Car used by another person with permission of 
registered owner—No restriction on use—Owner liable for damage 
resulting from use of the car for uninsured purpose—Road Traffic 
Act, 1930 (20 d& 21 Geo. V,,c. 43), 8. 35. a 
Appeal from an interlocutor of the First Division of the Court of 

Session. 

The appellant, Mrs. McLeod, was the mother of a man who lost his 
life in a motor accident. In an action against one James Buchanan 
she obtained a verdict for £750 damages and £299 expenses, but he was 
unable to satisfy the judgment. The insurance company with whom 
the motor car driven by James Buchanan was insured having successfully 
resisted a claim against them for the sum recovered on the ground that 
the car was being used for private, although only insured for business, 
purposes, the appellant now sued the respondent, James Buchanan’s 
brother, for breach of the duty imposed on him by s. 35 of the Road 
Traffic Act, 1930, not “ to use or to cause or permit any other person 
to use’ his motor car unless there were in force in relation to such use 
of the car a policy covering third-party risks. There being no one who 
was insured in respect of the use being made of the car driven by James 
Buchanan at the time of the accident, the sole question at issue was 
whether the respondent could be made liable for damages for having 
caused or permitted James Buchanan to drive the car uninsured. The 
facts relating to James Buchanan’s use of the respondent’s car were as 
follows: the respondent, a practising solicitor, had a poultry farm 
which he allowed James Buchanan to run, and he bought him a Humber 
car. James bought the car but the respondent paid for it. It was 
registered in James’s name, and James signed a proposal for an insurance 
policy, and a policy was issued covering use of the car for James’s 
private purposes or in connection with the poultry business. The 
respondent only became aware later that the car was registered in his 
brother’s name, but he was aware, through his visits to the farm, that 
the car was used for every possible purpose. Later the respondent 
allowed James to buy another car—a van. While the steps for insurance 
of the new car were being taken in his office, the respondent noticed 
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that the car was registered in James’s name, and he gave instructions 
for it to be registered in his own name. A policy as for a commercial 
motor vehicle was in due course issued in respect of the van, and a 
certificate of insurance was sent to James in due course containing a 
statement that the van was insured only for use in connection with 
the policy-holder’s business. James never read that certificate, and the 
respondent never interested himself in the insurance except to the 
extent of signing the necessary document. He never addressed his 
mind to the question of the permitted use of the new van. He had 
seen the van being used for business purposes, but stated in evidence 
that he had no knowledge of the use to which it was being put, and 
that he had never permitted, or known of, its use for private purposes. 
He never told James of the restricted insurance of the van. In fact, 
James used it also for his private purposes, and he was so using it at 
the time of the accident resulting in the death of the appellant’s son. 
The appellant having sued the respondent, the Lord Ordinary, Lord 
Jamieson, decided in favour of the defendant, the decision being upheld 
by a majority of three to two. The present appeal was accordingly 
brought. (Cur. adv. vult.) 

Viscount Catpecore, L.C., said that the Lord Ordinary’s finding 
was that the respondent had no ground even for suspicion that the van, 
which was not adapted to pleasure purposes, might be used otherwise 
than in connection with the farm. That finding seemed to overlook 
the undisputed facts relating to the use of the Humber car. He had 
tacitly allowed the earlier vehicle to be used for private purposes, and 
he made no new condition when the van was bought to replace it. 
The suggestion that James was under a duty to see that the car was 
insured in respect of the use which he made of it, and that the respondent 
was entitled to rely on his brother’s acting properly in the matter, did 
not really bear on the question whether the respondent had in the 
circumstances permitted the use of the van for private purposes. He 
(the Lord Chancellor) agreed with Lord Carmont that the handing over 
of the complete control of the vehicle to James was unambiguous and 
had the effect of sanctioning general use. The respondent must therefore 
be held to have permitted an uninsured use of the van, and the appeal 
must be allowed. 

The other noble lords agreed. 

CounsEeL: Gentles, K.C., and D. A. Donald (for Graham Guest, on 
war service); G. R. Thomson, K.C., and G. C. Cohen (for W. Clarke 
Reid, on war service). 

Souicrrors : J. K. Edmondson & Co., for W. G. Manson & Co., W.S., 
Edinburgh, and Turner, MacFarlane & Co., Glasgow ; John Kennedy 
and Co., for Macpherson & Mackay, W.S., Edinburgh, and McGregor, 
Donald & Co., Glasgow. 

[Reported by R. C. CALBURN, Esq., Barrister-at-La w.] 


COURT OF APPEAL. 
Oulu Osakayetio of Oulu v. Arnold Laver & Co., Ltd. 


Slesser, Luxmoore and Goddard, L.JJ. 
14th March, 1940. 


Contract—Insurance (marine)—Contract of sale—Provision that sellers 


to insure goods also for war-risks—War-risks premium in excess of 


rate ruling at fixed date to be paid by buyers—Goods shipped by sellers 

in vessel to which special rates applicable at discretion of underwriters 

—Buyers not liable for excess. 

Appeal from a decision of Atkinson, J. (1939), 83 Sou. J. 978; 45 
Com. Cas. 53, on a case stated by an arbitrator. 


Sellers entered into contracts, dated the 6th and 7th October, 1938, 
to sell wood goods to buyers which provided, inter alia, that the sellers 
should effect the marine insurance of the cargo, including risks covered 
by the Institute, war and strike clauses in force at the time of the 
attachment of the insurance, at their expense, but that any increase 
in premium for the war risks in excess of the rates ruling at the 26th 
September, 1935, should be for the buyers’ account. At that date 
the war-risk rate on cargoes from Baltic ports to the United Kingdom 
was 3d. per cent. The contract also provided that, should it not be 
possible to cover the war-risks insurance, the sellers should be promptly 
advised, and have the option of cancelling the contract. On the 
18th October, 1938, the sellers’ agents chartered the ‘‘ Neptune,”’ a 
Spanish vessel, and on the 29th, acting under cl. 6, the sellers entered 
into an agreement for insurance to cover war-risk on the goods at a 
premium of 3s. 6d. per cent. until the 5th November, 1938, thereafter 
‘at schedule rate on date of sailing.” On the 6th October, 1937, Spanish 
and Greek steamers had been excluded from the agreed minimum rates 
of war-risks fixed by Lloyd’s, the rates being left to the underwriters’ 
discretion. At that date the normal war-risk rate from Baltic ports 
was 2s. 6d. per cent., but the underwriters then in their discretion fixed 
the rate for Spanish and Greek vessels at 3s. 6d. per cent. On the 
2nd November, 1938, events occurred which increased substantially the 
war-risks rate on vessels owned by the Spanish Republican Government. 
On the 5th November the schedule rate referred to in the cover-note 
to the policy became applicable. The insurance brokers, who feared 
that the rate was likely to be still further considerably increased, 
fixed the premium at £5 per cent., and the vessel sailed on the 12th 
November. The sellers having charged the buyers for insurance at 
the rate of £4 19s. 9d. per cent., after deduction of the rate of 3d. in 
force on the 26th September, 1935, the buyers refused to pay. The 





sellers instituted arbitration proceedings and the arbitrator decided in 
their favour, his decision being reversed by Atkinson, J. The claimant 
sellers now appealed. 

Stesser, L.J., said that the question at issue depended on the construc- 
tion particularly of cl. 6 of the contracts. The most material words 
were “‘ Any increase in premium payable for covering such war-risks 

. . in excess of the rates ruling at the 26th September, 1935, to be for 
buyers’ account.’ In his opinion the clause contemplated a comparison 
between different rates of the same nature. At both the 26th September, 
1935, and the date of the insurance it was the ruling rates which had to 
be considered. The ordinary ruling rate at the material time in 1938 
would be the admitted rate existing up to the 6th October, 1937, for 
cargo from Baltic ports—namely, 2s. 6d. per cent.—and would not 
include any particular class of steamer which had been for any reason 
placed outside the ruling rate. Spanish steamers had been so placed 
after the 6th October. In other words, after that date there was no 
rate ruling which could have applied to a Spanish vessel. Quite apart 
from any question of belligerency, the 3s. 6d. per cent. of the insurance 
effected by the sellers was not comparable with the 3d. per cent. obtaining 
in September, 1935, for the purpose of determining any excess, because 
the 3s. 6d. per cent. rate was in a different category. The one was a 
ruling rate and the other an exceptional rate fixed by discretion. It 
was never intended by the parties, to judge from the wording of the 
contract, that any such rate as the 3s. 6d. should be compared with 
the 3d. The prevailing rate at the time fixed in the contract for 
comparison was 2s. 6d., and not 3s. 6d. per cent. The appeal must be 
dismissed, the buyers being liable, as Atkinson, J., had held, to pay the 
difference of 2s. 3d. per cent. 

LuxmooreE and Gopparp, L.JJ., agreed. 

CounseL: St. John Field, K.C., and H. G@. Robertson ; Sellers, .C., 
and Gething. 

Souicrrors : Slaughter & May; Pritchard, Sons, Partington & Holland, 
for Andrew M. Jackson & Co., Hull. 

{ Reported by R. C. CALBURN, Esq., Barrister-at-Law.] 


Page v. Skelt. 


Clauson and Luxmoore, L.JJ. 9th April, 1940. 





Emergency legislation—Procedure—Courts emergency powers—Pre-war 
action settled—Instalment payable under settlement in arrear-——After 
September, 1939—Plaintiff’s application to sign judgment in accordance 
with settlement — Execution— Leave of court necessary — Courts 
(Emergency Powers) Act, 1939 (2 & 3 Geo. 6, c. 67), s. 1 (1) (8). 

Appeal from a decision of Oliver, J., in Chambers. 

In April, 1939, the plaintiff brought an action against the defendant 
for money had and received. When the case was called on, a settlement 
was reached whereby the defendant admitted liability for £1,149 out of the 
£2,225 claimed, and agreed to pay that reduced amount by instalments. 
It was a term of the settlement that, in the event that any instalment 
should be unpaid within three days of the date for payment, the plaintiff 
should be at liberty to sign judgment for the whole of the balance of the 
reduced amount then outstanding, the words ** judge’s order if necessary ”’ 
being added. The judge approved the terms, the words * with liberty 
to apply ’’ being added. The defendant having failed to pay an instal- 
ment, the plaintiff in February, 1940, applied to the judge under the 
terms of the settlement for an order to enable judgment to be entered 
for the balance outstanding. The judge ordered that judgment should 
be entered for the plaintiff for that amount. The plaintiff then applied 
to the Master under the Courts (Emergency Powers) Act, 1939, for leave 
to enforce the judgment. The Master, holding that the case came within 
s. 1 of the Act, gave leave to proceed on certain terms. On appeal, 
Oliver, J., in Chambers, held that the judgment fell within the proviso 
to s. 1 (1) (6), as being one for the recovery of a debt which had become 
due by virtue of the contract of settlement made after the date when 
the Act came into force, and that the plaintiff was therefore entitled 
to proceed to execution without the leave of the court. The defendant 
appealed. By s. 1 of the Act of 1939, “ (1) . . . a person shall not be 
entitled, except with the leave of the appropriate court, to proceed to 
execution on... any judgment... of any court... (whether 
given... before or after the commencement of this Act) for the 
payment or recovery of a sum of money: Provided that nothing in this 
subsection shall apply to . . . (>) any judgment .. . for the recovery 
of a debt which has become due by virtue of a contract made after the 
commencement of this Act.’’ 

Cuiauson, L.J., said that the defendant’s admission in the agreement 
of settlement that he was indebted to the plaintiff in the sum of £1,324, 
meant that he was so indebted in respect of the liability which in the 
writ the plaintiff claimed to be a liability entitling him to payment of the 
larger sum of £2,225. When application was made for judgment under 
the settlement an order was made that the plaintiff should recover 
£1,149 11s.—that being the sum which the judge was satisfied was then 
outstanding. What in that judgment did that figure mean? It meant 
that the court adjudged that, in respect of the claim made in the writ, 
the sum to be recovered was not the sum of £2,225 claimed in the writ, 
but £1,149 2s. Accordingly, that judgment was not for the recovery 
of a debt which had become due by reason of the contract of settlement ; 
it was a judgment for the recovery of so much of the debt claimed by the 
statement of claim in respect of a liability earlier in date than the Act 
of 1939. The case, therefore, did not fall within the proviso, and was 
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one to which s. 1 (1) applied; some such order as the Master made 
being accordingly right. He (his lordship) had come to that conclusion 
on the ground that he construed the terms of the settlement, where the 
phrase ‘‘ Judge’s order if necessary’’ was used, to.mean not that, if 
necessary, the parties might apply in the action for some order to 
enforce the terms ; but that one of the terms was that a judgment should 
be taken, if necessary, for part of the sum claimed in the action. If 
that necessity arose the parties would concur in, and not oppose, the 
making of the necessary order by the judge. When the judge added 
* liberty to apply ’’ that was only an authorisation by the court of what 
had happened—namely, that the action should not be finally determined 
on the day on which it came into the judge’s paper in December, 1939, 
but that the court acquiesced in the action’s remaining incompletely 
heard with the purpose that, if necessary, it should at some time be 
completely tried by giving the judgment which would then be found to 
be the right judgment to give, having regard to the arrangement into 
which the parties had entered. The appeal would be allowed, but it 
would remain open to the judge to deal with the matter which, on the 
view which he had taken, it had been unnecessary for him to consider 
—namely, whether the terms imposed by the Master were the right ones 
to impose. 

Luxmoorg, L.J., agreed. 

CounsEL: Fortune; C. L. Henderson. 

Souicirors: J. Howard Smith & Skelt; Harris, Chetham & Cohen. 

Reported by R. C. CALBURN, Esq., Barrister-at- Law.) 


HIGH COURT—KING’S BENCH DIVISION. 


Inland Revenue Commissioners v. Imperial Tobacco Co. 
(of Great Britain and Ireland), Ltd. 
Lawrence, J. 11th June, 1940. 

Revenue—National Defence Contribution—Tazx on “ income received from 
investments or other properity’’—Interest on current account bank 
deposits not included—Finance Act, 1937 (1 Edw. 8 & 1 Geo. 6, c. 54), 
8. 19 (1), Sched. IV, para. 7. 

Appeal by case stated from a decision of the Commissioners for the 
Special Purposes of the Income Tax Acts. 

At a meeting of the Special Commissioners of Income Tax, the 
Imperial Tobacco Company (of Great Britain and Ireland), Ltd., 
appealed against an additional assessment to the national defence 
contribution in the sum of £160,821 for the period beginning the 
ist April, 1937, and ending the 3lst October, 1937. Included in that 
assessment was a sum of £20,612, being seven-twelfths of the total 
amount of bank interest received by the company in the year to the 
3lst October, 1937. The company received interest at varying rates 
on the daily balances at the various banks of which they were customers. 
During the year ending on the 31st October, 1937, the total amount 
of interest received was £35,334. The Commissioners held that that 
bank interest was income from “* investments or other property ’’ and 
was expressly excluded from the computation of the company’s profits 
for national defence contribution by para. 7 of Sched. 1V to the Finance 
Act, 1937, and they reduced the assessment under appeal to £140,209. 
The Crown appealed. By s. 19 (1) of the Finance Act, 1927, * there 
shall be charged, on the profits arising . . . from any trade or business 
to which this section applies, a tax (to be called the * national defence 
contribution ’) of an amount equal to five per cent. of those profits . . .”’ 
By para. 7 of the 4th Sched. to the Act, which schedule is headed 
“* Adaptations of Income Tax Provisions as to Computation of Profits 
for Purpose of National Defence Contribution’’: ‘ Income received 
from investments or other property shall be included in the profits in 
the cases . . . provided in this paragraph, and not otherwise .. . ”’ 
No specific reference is made in the rest of the paragraph to bank 
interest. 

LAWRENCE, J., said that it had been contended that to constitute 
an investment there must be some degree of permanence. That was 
not consistent with the authorities and was altogether too vague a 
criterion. In any event, that argument had no bearing on the other 
words which were material—namely, “ other property.’’ The real 
contrast intended to be drawn in para. 7 of Sched. IV was between 
investment income and trading profits. The words in para. 7 
meant income derived from sources outside trade, that was, income 
produced by money not being used in trade. Money on current account 
at a bank was not being used in the business of the customer of the 
bank. It was rather money which was being used in the business of 
the banker. The appeal must be dismissed. 

CounsEL: The Solicitor-General (Sir William Jowitt, K.C.) and 
R. P. Hills ; King, K.C., and Heyworth Talbot. 

Souicitors : The Solicitor of Inland Revenue ; T. Murray Sowerby, 


Bristol. 
[Reported by R. C. CALBURN, Esq., Barrister-at-Law.] 


PROBATE, DIVORCE anp ADMIRALTY DIVISION. 
The ‘‘ Gusty ’’ and the ‘‘ Daniel M.’’ 
Bucknill, J. 23rd April, 1940. 

Negligence—Collision of ships—Two defendants—Rescuer—Volenti non 

fit injuria—s. 6, Maritime Conventions Act, 1911—Tidal waters of 

Thames—N ovus actus interveniens. 

Action for damages for negligence brought by the owners of the motor 
launch “‘ Daphne’’ against the owners of the steam tug “ Gusty ’’ and 


| the owners of the motor-vessel “‘ Daniel M.,’’ who were the second 
defendants. The plaintiffs alleged negligence against both defendants, 
and claimed alternatively that, if the first defendants were not negligent, 
the damage resulted as a natural consequence from the negligence of the 
second defendants. Both the defendants alleged that the plaintiffs 
were negligent. The facts were that on 16th August, 1939, the ““ Daphne’ 
was proceeding up-river in Greenwich Reach, at from 7 to 8 knots, 
when her master saw on the starboard side the “ Daniel M.”’ in collision 
with the “‘ Gusty.’’ The “ Daniel M.’’ was coming out from the south 
side of the river, and, in trying to head down river, ran into the port 
side of the “ Gusty’’ in the way of the engine room, holing her and 
causing the engine room to fill with water. The master of the ““ Daphne’’ 
heard shouts for assistance from the “ Gusty,’’ and immediately ran 
in under the stera of the ‘‘ Daniel M.’’ which was then headed about 
half athwart from head down river, and went across the bows of the 
“ Gusty.’’ The “ Daniel M.’’ then backed out of the wound, and the 
“ Gusty,’’ whose engines had rightly been keeping full steam ahead in 
order to prevent a tank barge which she had in tow from running on 
to her stern, made some slight headway and struck the “ Daphne,’’ 
doing the damage which was the subject of the claim. The master of 
the “ Gusty ’’ succeeded in beaching her. 


Bucknitt, J., said that he was satisfied that the ‘‘ Daniel M.’’ went 
across the bows of the “‘ Gusty’’ for the sole purpose of trying to save 
life. He was satisfied that the collision between the “‘ Daphne’’ and 
the “‘ Gusty ’’ was not due to any negligence on the part of either the 
‘* Gusty ’’ or of the “ Daphne.’’ It was admitted that the first collision 
between the “ Daniel M.’’ and the “‘Gusty’’ was solely caused by the 
negligence of the “ Daniel M.’’ The “ Gusty,’’ therefore, was not 
negligent in respect of either the first collision or the second collision, 
and could not be held liable for the damage to the “ Daphne.’’ The 
first question was whether the “ Daniel M.’’ owed any duty to the 
owners of the “ Daphne.’’ Although it was true that, to quote from 
the judgment of Greer, L.J., in Haynes v. Harwood [1935] 1 K.B. 146, 
152: “ Negligence in the air will not do; negligence, in order to give 
a cause of action, must be the neglect of some duty owed to the person 
who makes the claim,”’ in the present case the “Daniel M.’’ owed a duty 
to the ‘“‘ Daphne ’’ just as much as she owed a duty to any other ship 
lawfully navigating the waters of the Thames in her vicinity. The 
next question was whether the ‘‘ Daphne ’’ was a volunteer in what she 
did, and took on herself the risk of sustaining damage while going to 
the assistance of the ** Gusty’’ or whether she did what she did under 
a duty. Section 6 of the Maritime Conventions Act, 1911, applied to 
the tidal waters of the Thames at Greenwich. It provided: ‘‘(1) The 
master or person in charge of a vessel shall, so far as he can do so without 
serious danger to his own vessel, her crew and passengers (if any) render 
assistance to every person even if such person be a subject of a foreign 
state at war with His Majesty, who is found at sea in danger of being 
lost, and if he fails to do so, he shall be guilty of a misdemeanour. 
(2) Compliance by the master or person in charge of a vessel with the 
provisions of this section shall not affect his right or the right of any 
other person to salvage.’’ It was a well-known principle of law that 
a salvor has to be a volunteer. If he had a duty to do what he did 
he could not claim salvage. The principle of the section seemed to bear 
out the words of Cockburn, C.J., in Scaramanga v. Stamp (5 C.P.D. 295 
304): ‘To all who have to trust themselves to the sea, it is of the 
utmost importance that the promptings of humanity in this respect 
should not be checked or interfered with by prudential considerations 
as to injurious consequences.’’ In Haynes v. Harwood, supra, both 
Greer, L.J. and Maugham, b.J., accepted the statements by Professor 
Goodhart in an article entitled, ‘‘ Rescue and Voluntary Assumption 
of Risk ’’ in the Cambridge Law Journal (Vol. V, No. 2, p. 192) (quoted 
at p. 157 of [1935] 1 K.B.): ‘The American rule is that the doctrine 
of assumption of risk does not apply where the plaintiff has, under an 
exigency caused by the defendant’s wrongful misconduct, consciously 
and deliberately faced a risk, even of death, to rescue another from 
imminent danger of personal injury or death, whether the person 
endangered is one to whom he owes a duty of protection, as a member 
of his family, or is a mere stranger to whom he owes no such special 
duty.” Greer, L.J., continued: “In my judgment that passage not 
only represents the law of the United States, but I think it also accurately 
represents the law of this country.’’ Was there a novus actus inter- 
veniens ? The master of the ““ Daphne ’’ was not a volunteer, but was 
under a duty to do what he did. The “ Daniel M.’’ backing out of the 
wound and the “ Daphne’’ approaching and getting into a position 
on the starboard bow of the “ Gusty’’ were actions which followed 
naturally and properly from the first collision, and there was no novus 
actus interveniens to break the chain of causation. The principles 
of Haynes v. Harwood, supra, applied, and the plaintiffs were entitled 
to judgment against the second defendants with costs, which would 
include the costs which the plaintiffs would have to pay to the successful 
first defendants. 

CounsEL: W. Porges; K. S. Carpmael, K.C., and G. N. Boyes 
(for J. V. Naisby on war service); R. F. Hayward, K.C., and H. E. G, 
Browning. 

Soxicrrors: R. S. Jackson & Bowles ; Ingledew, Sons & Brown ; 
J. A. & H. E. Farnfield. 





[Reported by MAURICE SHARE, Esq., Barrister-at-Law.]) 
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Rules and Orders. 
S.R. & O., 1940, No. 1306/L.16. 
COURTS (EMERGENCY POWERS). 
Tue Courts (EmMERGENcy Powers) (No. 2) Ruves, 1940. Darep 
Juty 18, 1940. 

I, John Viscount Simon, Lord High Chancellor of Great Britain, 
in exercise of the powers conferred upon me by Section 2 of the Courts 
(Emergency Powers) Act, 1939, and of allother powers enabling me in 
this behalf, do hereby made the following Rules :— 

1. The proviso to paragraph (8) of Rule 14 of the Courts (Emergency 
Powers) (Consolidation) Rules, 1940,* shall be omitted, and the following 
paragraphs shall be added to that Rule :— 

(9) Where the registered office of a company is situated within 
the district of a District Registry, an originating summons for leave 
to appoint a receiver for the debenture-holders of the company may 
be issued in the District Registry. 

(10) Nothing in the last two foregoing paragraphs of this Rule 
shall be construed as restricting the jurisdiction of the District 
Registry at Liverpool or Manchester.”’ 

2. After Rule 15 of the Courts (Emergency Powers) (Consolidation) 
Rules, 1940, there shall be inserted the following new Rules :— 

“ General Provisions as to Procedure. 

15a. Attendance of other creditors.|—Where upon an application for 
leave to proceed or to exercise any of the rights or remedies specified 
in subsection (2) it appears to the court or a judge that the defendant 
or respondent desires that his liabilities other than the liability to 
which the application relates should be taken into account, and that 
the defendant or respondent has given notice of the application to 
persons having claims against him in respect of such other liabilities, 
the court or judge may permit any such person to be present at 
the hearing of the application, and may permit him to make repre- 
sentations in relation to the subject-matter of the application : 

Provided that nothing in this Rule shall be construed as preventing 
the court or judge from taking a liability into account by reason 
only of the fact that notice of the application has not been given by 
the defendant or respondent to the person having a claim against 
him in respect of that liability. 

158. Appointment of receiver ex parte.|—(1) Where a mortgagee of a 
dwelling-house has, in relation to the mortgage or the dwelling-house, 
commenced proceedings for leave to exercise any of the rights or 
remedies specified in subsection (2) and he satisfies the court or a 
judge— 

(a) that prompt service of the summons cannot be effected ;_ or 

(6) that the person who, if alive, would be the proper respondent 
to the summons, is dead and that no grant of representation 
has been taken out to his estate or that it has not been possible 
to ascertain the person or persons (if any) who would be 
entitled to apply for a grant of representation ; or 

(c) that it is otherwise expedient ; 
the court or a judge may, upon the ex parte application of the mort- 
gagee, give leave to exercise any remedy which may be available 
to him by way of the appointment of a receiver of the rents and profits 
of the mortgaged dwelling-house. 

(2) Leave may be given for the appointment of a receiver subject 
to such conditions as the court or a judge may think fit to impose, and, 
without prejudice to the generality of this provision, the court or a 
judge may require the mortgagee to give an undertaking 

(i) to remove a receiver appointed, if so directed by the court or 
a judge ; 

(ii) to direct the receiver to pay to such person as the court or a 
judge may direct any sums which may become applicable in 
or towards the discharge of the principal money due under 
the mortgage in accordance with paragraph (v) of Section 109 (8) 
of the Law of Property Act, 1925. 

(3) For the purpose of giving effect to paragraph (1) (b) of this 
Rule, it shall not be a condition precedent to the issue of an originating 
summons under Rule 14 that any person be named therein as 
respondent.’’ 

3. These Rules may be cited as the Courts (Emergency Powers) 
(No. 2) Rules, 1940. 

Dated the 18th day of July, 1940. 





Simon, C. 


(*) S.R. & O. 1940 No. 408. 








War Legislation. 

(Supplementary List, in alphabetical order, to those published week by 
week in Tue Soxicrrors’ JouRNAL, from the 16th September, 1939, to 
the 20th July, 1940.) 

PROGRESS OF BILLS. 
HOUSE OF LORDS. 
Merchant Shipping (Salvage) Bill [H.C.]. 

Read Third Time. [23rd July. 
Unemployment Insurance Bill [H.C.]. 

Read Third Time. [23rd July. 





HOUSE OF COMMONS. 
Consolidated Fund (Appropriation) Bill [H.C.}. 


Read First Time. [18th July. 
Emergency Powers (Defence) (No. 2) Bill [H.C.]. 

Riad Vhi'd Time. [24th July. 
Mid-Wessex Water Bill [H.L.]. 

Read Third Time. (23rd July. 
Purchase Tax Bill [H.C.}. 

Withdrawn. [23rd July. 
Workmen’s Compensation (Supplementary Allowances) (No. 2) Bill 

(H.C. ]. 
Read Second Time. [18th July. 


STATUTORY RULES AND ORDERS. 

No. 1313. Clearance of Lofts Order, July 20. 

No. 1305. Conditions of Employment and National Arbitration Order, 
July 18. 

No. 1284. Control of Coal and Regulation and Consumption of Gas 
and Electricity Order, July 12. 

No. 1310. Control of Flax (No. 9) Order, July 20. 

No. 1297. Control of Photography Order (No. 3), July 12. 

No. 1296. Control of Timber (No. 13) Order, 1940, Direction No. 3, 
Jul ra. 

No. 1308. Control of Tins and Cans (No. 1) Order, July 2%. 

No. 1250. Control of Wood (No. 13) Order, July 12. 

No. 1267. —e Restrictions (Travellers Exemption) Order, 

uly 17. 

No. 1254. Defence (Finance) Regulations, 1939. Order in Council, 
July 17, 1940, substituting new Regulations 3 to 38 for 
Regulations 3 to 3c, and amending Regulations 5s, 
9 and 10. 

No. 1255. Defence (Finance) Regulations (Isle of Man), 1939. Order 
in Council, July 17, 1940, substituting new Regulations 3 
to 3& for Regulations 3 to 3c, and amending Regulations 5s, 
9 and 10. 

No. 1256. Defence (Finance) (Definition of Sterling Area) Order, 
July 17. 

No. 1283. Dried Peas, Beans and Lentils (Control and Maximum 
Prices) Order, July 15. 

No. 1306/L.16. Courts (Emergency Powers) (No. 2) Rules, July 18. 

No. 1268. Finance (Revocation of Orders) Order, July 17. 

No. 1279. Fire Brigades (London) (No. 2) Order, July 9. 

No. 1272. Food. Order, July 13, 1940, amending the Rationing 
Order, 1939, and the Directions, January 6, 1940, made 
thereunder and appointing the day on which that Order 
is to come into force in relation to margarine and cooking 
fats. 

No. 1249. Guernsey Savings Bank (Vesting of Assets) Order, July 15. 

No. 1269. Imported Eggs (Licensing and Control) Order, July 13. 

No. 1248. Jersey Savings Bank (Vesting of Assets) Order, July 15. 

No. 610. Land Fertility Scheme (Postponement of Prescribed Date) 
Order, April 11. 

No. 1281 /8.56. — of Potatoes (Prohibition) (Scotland) Order, 
July 8. 

No. 1270. Livestock (Sales) Order, 1940, Amendment, July 13. 

No. 1271. Livestock (Sales) (Northern Ireland) Orger, 1940, Amend- 
ment, July 13. 

No. 1:00. London Passonger Transport Board (Public Service Vehicles) 
(Amendment) Order, July 6. 

No. 1304. Merchant Shipping (Additional Life-saving Appliances) 
(No. 2) Rules, July 18. 

No. 1303. Mersey Docks and Harbour Board (Temporary Provisions) 
Order in Council, July 17. 

No. 1301. National Service (Armed Forces) (Miscellaneous) (Amend- 
ment) (No. 2) Regulations, July 1. 

No. 1273. Organisations. Order, July 10, 1940, under Regulation 184A 
of the Defence (General) Regulations, 1939. 

No. 1257. Regulation of Payments (General Exemptions) Order, 
July 17. 

No. 1258. agulshion of Payments (Argentine) Order, July 17. 

No. 1259. Regulation of Payments (Belgian Congo and Ruanda- 
Urandi) Order, July 17. 

No. 1260. Regulation of Payments (Brazil) Order, July 17. 

No. 1261. Regulation of Payments (Canada and Newfoundland) Order, 
July 17. 

No. 1262. eailien of Payments (Netherlands East and West 
Indies) Order, July 17. 

No. 1263. Regulation of Payments (Roumania) Order, July 17. 

No. 1264. Regulation of Payments (Sweden) Order, July 17. 

No. 1265. Regulation of Payments (Switzerland) Order, July 17. 

No. 1266. Regulation of Payments (U.S.A., etc.) Order, July 17. 

No. 1166/S.52. Session, Court of, Scotland, Procedure. Act of 
Sederunt, July 18, 1940, amending Rules of Court. 

No. 1274. Special Constables Order (No. 2), 1940, Order in Council, 

July 10. 
. 1275 /8.55. Special Constables (Scotland) Order No. 2, 1940. 
Order in Council, July 10. 
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No. 1293. Specified Classes of Persons (Registration) (No. 2) Order, 
July 13. 

Trade Boards and Road Haulage (Holiday Period) Order, 
July 10. 

Traffic on Highways Order, July 1, 1940. 

Vessels on Inland Waters (Immobilisation) Order, July 20. 
Copies of the above Bills, S.R. & O.’s, ete., can be obtained through 

The Solicitors’ Law Stationery Society, Ltd., 22, Chancery Lane, 

London, W.C.2, and Branches. 


No. 1278. 


No. 1299. 
No. 1311. 








Legal Notes and News. 


Honours and Appointments. 

appointed Solicitor and Clerk to 
and Chief Financial Officer and 
Albert 


Mr. Epwarp Bycorr has been 
the Wem Rural District Council, 
Clerk to the Rating Authority, in succession to the late Mr. 
G. Eccleston. Mr. Bygott was admitted a solicitor in 1920. 


Notes. 

The General Claims Tribunal (Sir Sidney Rowlatt, Mr. Lionel Cohen) 
K.C., Sir Ernest Harvey, Mr. Arthur Moon, K.C., and Mr. John Morison, 
began its sittings at the Law Courts on Wednesday last. 

From Ist August until the commencement of the Michaelmas sittings 
the Official Referees will be available to try actions or deal with matters 
referred to them. Application should be made at the Royal Courts of 
Justice, to the clerk of the Official Referee concerned, for further 
information. 

All chambers of the Taxing Office of the Supreme Court will remain 
open for the transaction of business until 16th August. From that date 
until the commencement of the Michaelmas sittings it is thought that all 
bills which the parties may wish to have taxed can be disposed of if two 
chambers are available for the purpose, and accordingly two chambers 
will remain open. 

It is understood that sittings of the various divisions of the High 
Court from Ist August till the beginning of the Michaelmas sittings 
will consist of one Court of Appeal, three or four King’s Bench Courts, 
one Chancery Court and two courts for Divorce and Admiralty cases. 
Actions already in the lists will be heard in the order in which they 
appear in the lists, but if any party to a cause is not ready application 
may be made for the case to stand over until the courts resume the 
Michaelmas sittings. : 

It has been announced that from Ist August until the beginning of 
Michaelmas sittings the Long and Short Non-Jury Lists will continue 
to be published weekly and actions will be drawn therefrom for trial. 
Actions in the Commercial List and the Short Cause List will also be 
taken during that period. Opposed applications to expedite or postpone 
the hearing of actions during this period should be made to the judge in 
charge of the lists. These applications must be made at the sitting of 
the court. Unopposed applications to expedite or postpone should be 
made, in the first instance, to the Chief Associate, Room 482. All 
applications to expedite the trial of actions should be made at least ten 
days before the date on which it is desired an action shall be heard. 


Wills and Bequests. 


Mr. Macdonald Beaumont, solicitor, of Seaford, left £50,120, with 
net personalty £21,102. 

Mr. George William Barrows, solicitor, of Nottingham, left £23,142, 
with net personalty £17,865. 

Mr. Reginald Dawbarn Cripps, solicitor, of Liverpool, Clerk of the 
Peace and Registrar of the Court of Passage, Liverpool, left £21,688, 
with net personalty £21,617. 

Mr. Arthur George Hooper, retired solicitor, of Rhosneigr, Anglesey, 
left £40,952, with net personalty £40,381. Subject to his wife’s life 
interest, he left £1,000 to the British and Foreign Bible Society, and 
£1,000 to the Guest Hospital, Dudley. 

Mr. John Eaton Monins, J.P., 
left net personalty £91,234 

Mr. Henry Daniel Moody Page, solicitor, of Southampton, left £49,046, 
with net personalty £38,698. 

Lieutenant-Colonel Pelham Rawstorn Papillon, D.S.O., D.L., J.P., 
barrister-at-law, of Crowhurst Park, Battle, left £26,449, with net 
personalty £18,610 (unsettled). 

Mr. Walter James Payne, retired solicitor, of Epsom, left £126,142, 
with net personalty £123,176. 


barrister-at-law, of Ringwould, Kent, 


Mr. Pearman Beebee Pearman-Smith, solicitor, of Streetly, Staffs, 
left £35,595, with net personalty £34,363. 

Mr. Harvey Forshaw Plant, solicitor, of Mayes, near East Grinstead, 
and of Bedford Row, W.C., left £30,855, with net personalty £21,477. 





Court Papers. 
SUPREME COURT OF JUDICATURE. 


20TA OF REGISTRARS IN ATTENDANCE ON 
EMERGENCY APPEAL CourRT Mr. Justice 
ROTA. No. I. FARWELL. 
Mr. Mr. Mr. 
Ritchie Reader 
Blaker Andrews 
More Jones 


DaTE. 

July 29 Jones 

i ae Ritchie 

+ ae Blaker 
Group B. 

Mr. Justice Mkr. Justice 
CROSSMAN. Morton. 
Non- Witness. Non- Witness. 

Witness. Witness. 

Mr. Mr. Mr. Mr. 

Blaker Andrews More 

More Reader 

Reader Andrews 


Group A. 
Mr. Justice Mr. Justice 
BENNETT. SIMoNDS. 


Jones 
Ritchie 
Blaker 


July 
Jones 
Ritchie 








Stock Exchange Prices of certain Trustee Securities. 


1939) 2° 
Thursday, 


Next London Stock Exchange Settlement, 
15th Aug, 1940. 
os | Middle 
Div. Price Flat 
Months. | 24 July Interest 
1940. Yield. 


jank Rate (26th October, 


t Approxi- 
mate Yield 
with 
redemption. 


d. 
0 


s. d. 
14 9 
9 O 

0 


ENGLISH GOVERNMENT SaSUneTenS. 

Consols 4°, 1957 or after 

Consols 24}°% a 

War Loan 3°% 1955-59 >a 

War Loan 3}%, 1952 or after 

Funding 4° Loan 1960-90 

Funding 3°, Loan 1959-69 

Funding 23° Loan 1952-57 

Funding 24% Loan 1956-61 

Victory 4% Loan Average life 21 years” 

Conversion 5° 4 Loan 1944-64 ‘ 

Conversion 3°, Loan 1961 or after 

Conversion 3% o Loan 1948-5 

Conversion 24% Loan 1944 "49 

National Defence Loan 30 1954-58 

Local Loans 3% Stock 1912 or after 

Bank Stock 

Guaranteed 3°% Stock (Irish Land Acts ) 
1939 or after : : 

India 44% 1950-55 . 

India 34% 1931 or after. 

India 3°, 1948 or after . 

Sudan 44° © 1939-73 Average life 27 years 

Sudan 4% 1974 Red. in part after 1950 

Tanganyika 4% Guaranteed 1951-71 .. 

Lon. Elec. T. ¥. Corpn, 24% 1950-55 .. 


COLONIAL SECURITIES. 
* Australia (Commonwealth) 4° 1955-70 
Australia (Commonwealth) 3}°% 1964-74 
Australia (Commonwealth) 3% 1955-58 
*Canada 4%, 1953-58 
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New South W ales 33% 
New Zealand 3% 1945 
Nigeria 4% 1963 .. oe 
Queensland 34° 1950-79 
*South Africa 34% 1953-73 
Victoria 3}% 1929-49 


CORPORATION STOCKS. 
Birmingham 3% 1947 or after .. se JJ 
Croydon 3°% 1940-60... am “ AO 
Leeds 3}°% 1958-62 - os JJ) 
Liverpool 34°, Redeems able! »+y agreement, 

with hok lers or by purchase .. JAJO 
London County 3% Consolidated Stoc k 

after 1920 at option of ¢ ‘orporation .. MJSD 
*London County 34% 1954-59 .. ae FA 
Manchester 3% 1941 or after a ae FA 
Manchester 3°, 1958-63 é AO 
Metropolitan Consolidated 24% 1920-49 
Met. Ww ater Board 3% “A’’ 1963 2003 
Do. do. 3% “ B’’ 1934-2003 oe 
Do. do. 3% “ EB’? 1953-73 ms 
Middlesex County Council 3% 1961-66 
*Middlesex County Council 44% 1950-70 
Nottingham 3°, Irredeemable .. ° 
Sheffield Corporation 34% 1968 


ENGLISH RAILWAY DEBENTURE AND 
PREFERENCE 9 KS. 

Great Western Rly. 4°% Debenture 

Great Western Rly. 412 & Debenture 
Great Western Rly. 5°, Debenture 
Great Western Riv. 5% Rent Charge .. 
Great Western Rly. 5% Cons. Guaranteed 
Great Western Rly. 5° Preference 
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* Not available to Trustees over par. 


¢ In the case of Stocks at a premium, the yield with redemption has been calculated 
at the earliest date ; in the case of other Stocks, as at the latest date. 











